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United States District Court 

FOE THE DISTRICT OF COLUMBIA 

The B. F. Goodrich Company, 500 South Main Street, 

Akron, Ohio, Plaintiff , 

vs. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, 
Defendants 

Complaint for Injunction 

Plaintiff, complaining of defendants, alleges as follows: 

1. Plaintiff, The B. F. Goodrich Company, is a corpora¬ 
tion organized and existing under and by virtue of the laws 
of the State of New York. 

2. Plaintiff is and for many years has been engaged in 
the manufacture and sale of replacement rubber tires and 
tubes throughout the United States, and has an annual sales 
volume of many million dollars. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an ad¬ 
ministrative agency created by the Federal Trade Commis¬ 
sion Act of 1914, 38 Stat. 717,15 U.S.C. § 15, and is charged 
with the administration and enforcement of said Act and 
other acts, including the Clayton Act, as amended by the 
Robinson-Patman Act and is found within the District of 

Columbia. 

2 4. The individual defendants named above are 

all the members of the Commission and officially 
reside and are found in the District of Columbia. Each is 
sued individually and as a member of the Commission. 

5. The jurisdiction of the Court in this action arises 
under the Constitution of the United States; under Section 


2 


2(a) of the Clayton Act, as amended by the Robinson-Pat- 
man Act, 49 Stat. 1526, 15 U.S.C. § 13(a) (1936); under 
Section 10 of the Administrative Procedure Act, 60 Stat. 
243, 5 U.S.C. § 1009 (1946); under Sections 11-301, 11-306 
and 11-315 of the District of Columbia Code and under the 
Declaratory Judgments Act, 62 Stat. 964 (1948) as amended 
63 Stat. 105 (1949), 28 U.S.C. § 2201 (Supp. 1951). The 
matter in controversy exceeds, exclusive of interest and 
costs, the sum of three thousand dollars. 

6. For many years past, including in 1947, plaintiff has 
distributed replacement tires and tubes to retail tire dealers, 
jobbers, wholesalers, marketing oil companies, and Federal, 
State and local governments. 

7. The prices and terms under which tires produced by 
the plaintiff were transferred to its customers in 1947 were 
influenced by many factors. Among such factors were cash 
discounts, functional discounts including differentials to 
dealers, jobbers and marketing oil companies, truck tire 
discounts, negotiated prices to Federal, State and local 
governments, annual volume discounts and bonuses and 

order and shipment discounts. Plaintiff did not in 
3 1947 offer a discount for orders in quantities of 20,- 

000 pounds for delivery at one time. 

8. The merchandising system under which plaintiff dis¬ 
tributes replacement tires and tubes manufactured by it 
has grown up over a long period of years. It is designed to 
enable the plaintiff to distribute the tires manufactured by 
it in the most economical manner and to insure that the 
tires manufactured by it are available in the myriad of out¬ 
lets which handle replacement tires. 

9. In order to provide efficient distribution of tires to this 
myriad of retail outlets, some of whom purchase direct but 
many of whom obtain their tires from wholesalers, jobbers, 
distributors and dealers, nationwide oil companies, coopera¬ 
tive buying agencies and chain organizations, it is necessary 
for plaintiff to compensate intermediate distributing or¬ 
ganizations for the service rendered by granting price 
differentials to the extent that such differentials are cost- 
justified. 

10. In a study made by the Commission of the tire in- 
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dustry in 1944, the Commission found and reported in 
“Report of the Federal Trade Commission on Distribution 
Costs and Methods, Part IV” that manufacturers ’ distribu¬ 
tion expenses amounted to more than 27% of net sales. 
Consequently, plaintiff’s price policy under which pur¬ 
chasers who perform distribution functions are granted 
discounts is economically necessary. 

11. Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, after providing that under 

4 certain circumstances price discrimination is pro¬ 
hibited, but that nothing contained in said section 
shall prevent differentials in price to different purchasers 
of commodities of like grade and quality which shall make 
only due allowances for differences in cost of manufacturing, 
sale or delivery resulting from the different methods or 
quantities in which such commodities are to such purchasers 
sold or delivered, povides: 

“Provided, however, That the Federal Trade Commis¬ 
sion may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, and 
revise the same as it finds necessary, as to particular 
commodities or classes of commodities, where it finds 
that available purchasers in greater quantities are so 
few as to render differentials on account thereof un¬ 
justly discriminatory or promotive of monopoly in any 
line of commerce; and the foregoing shall then not be 
construed to permit differentials based on differences in 
quantities greater than those so fixed and established;” 

(hereinafter sometimes referred to as the “Quantity Limit 
Proviso”). 

12. In July, 1947, the Commission announced that it was 
commencing an investigation of the rubber tire industry for 
the purpose of determining whether or not it should fix and 
establish a quantity limit for the sale of rubber tires and 
tubes pursuant to the aforesaid quantity limit proviso. On 
July 17,1947, the Commission adopted a resolution requir¬ 
ing some 50 manufacturers and purchasers of tires and 
tubes, including plaintiff, to file with the Commission a 
special report in writing answering questions set forth in a 



schedule attached to the resolution. On January 30, 1948, 
the Commission adopted a resolution and special 

5 order directed to four manufacturers of tires and 
tubes requiring them to submit another report in 

writing. Upon information and belief, in July, 1948, the 
Commission also circularized a number of alleged tire 
dealers asking that certain information be returned on 
unverified one page questionnaires which were enclosed 
with the communication from the Commission. At that time 
and at all times thereafter up until December 22, 1948, the 
Commission had no established rules of procedure for the 
conduct of investigations or hearings pursuant to the afore¬ 
said quantity limit proviso, as required by § 3 of the Ad¬ 
ministrative Procedure Act, Title 5, U.S.C.A. § 1002. 

13. On December 22, 1948, the Commission amended its 
Rules of Practice by adding thereto Section 2.30 “Proce¬ 
dure for Establishing Quantity Limits” (hereinafter re¬ 
ferred to as “Rule 2.30”), and amended its statement of 
General Procedure by adding thereto Section 7.11 “Proce¬ 
dure in Fixing Quantity Limits for any Commodity or Class 
of Commodity” (hereinafter referred to as “Rule 7.11”), 
which rules were published in the Federal Register for 
January 14, 1949, and amended October 4, 1949 (Code of 
Federal Regulations, Title 16, Chapter I, § 2.30 and § 7.11). 

14. On October 4,1949, the Commission, pursuant to pro¬ 
cedure established by its Rules 2.30 and 7.11, caused to be 
published in the Federal Register (14 Fed. Reg. 6044) a 
“Notice of Hearing on fixing quantity limit for replacement 
rubber tires and tubes to all manufacturers, distributors, 

dealers and other vendors or purchasers of replace- 

6 ment rubber and synthetic rubber tires and tubes as 
a class of commodity, and all other parties interested 

in said class of commodity” (hereinafter referred to as the 
“Notice of Hearing”). 

15. In the Notice of Hearing the Commission stated 
that on the basis of certain alleged facts and statements 
set forth in Appendix “A” to the Notice, it “appears” to 
the Commission “that available purchasers in greater 
quantities of replacement rubber and synthetic tires and 
tubes for use on motor vehicles, as a class of commodity, 
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are so few as to render the differentials on account thereof 
unjustly discriminatory against purchasers of said class 
of commodity in smaller quantities, and promotive of mo¬ 
nopoly in the line of commerce in which the sellers and 
purchasers of said class of commodity are respectively en¬ 
gaged.” It was further stated that it appeared to the 
Commission that a carload of 20,000 pounds is the maxi¬ 
mum quantity of tires and tubes as to which there will be 
a sufficient number of available purchasers so as to not 
render maximum differentials based thereon unjustly dis¬ 
criminatory or promotive of monopoly in any line of com¬ 
merce in said commodity. The Commission also stated 
that it proposed a rule fixing and establishing a quantity 
limit of a carload of 20,000 pounds in the sale of replace¬ 
ment rubber and synthetic tires and tubes for use on motor 
vehicles pursuant to the aforesaid quantity limit proviso. 

16. The Notice of Hearing further stated that interested 
parties may submit “Data, Views and Argument” con¬ 
cerning said proposed quantity limit rule on or before 

7 the 18th day of November, 1949, and at the time of 
submitting such “Data, Views and Argument” may 
request the Commission for opportunity to be heard orally 
thereon. An amendment to the Notice changed the final 
date for submission of “Data, Views and Argument” from 
November 18,1949 to January 19,1950 (14 Fed. Reg. 7543). 

17. On or about December 5,1949, plaintiff duly filed with 
the Secretary of the Commission a motion that the Com¬ 
mission’s aforesaid Rules 2.30 and 7.11 be amended to con¬ 
form with the requirement of law. The basis for the mo¬ 
tion was that the aforesaid Rule 2.30 of the Commission 
rule did not afford interested parties, including the plain¬ 
tiff, the “hearing” required by the aforesaid quantity 
limit proviso of Section 2(a) of the Clayton Act and as 
well by Sections 4, 7 and 8 of the Administrative Procedure 
Act (5 U.S.C.A., §§ 1003, 1006 and 1007) and by the Con¬ 
stitution of the United States, in that it failed to provide, 
among other things, that: 

(a) The proponent of any rule shall have the burden 
of proof. 

(b) Each interested party shall have the right to 
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know the claims of any proponent of any proposed role 
and shall have an opportunity to examine the alleged 
facts upon which any proposed rule is based. 

(c) Every interested party shall have the right to 
present his case or defense by oral or documentary evi¬ 
dence, to submit rebuttal evidence and to conduct such 
cross-examination as may be required for a full and 
true disclosure of the facts. 

(d) A written record shall be kept of testimony and 
exhibits offered, together with all papers and requests 
filed in the proceeding, and this shall constitute the 
exclusive record upon which findings and a quantity 

limit rule may be based. 

8 (e) No rule shall be issued except as sup¬ 

ported by and in accordance with the reliable 
probative and substantial evidence in the record. 

(f) Each interested party shall have an opportunity 
to submit proposed findings and conclusions, and ex¬ 
ceptions to decisions or recommended decisions or 
tentative decisions, and supporting reasons for such 
exceptions or proposed findings or conclusions; and 
the record shall show all such findings, conclusions and 
exceptions presented, and any ruling thereto. 

(g) All decisions (including initial, recommended or 
tentative decisions) shall become a part of the rec¬ 
ord and include a statement of (1) findings and con¬ 
clusions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law or testimony pre¬ 
sented on the record; and (2) the appropriate rule. 

A copy of said motion is annexed hereto, made a part hereof, 
and marked Exhibit “A”. On or about December 9, 1949, 
counsel for plaintiff was informed by the Secretary of 
the Commission that on December 7, 1949, the Commis¬ 
sion had summarily denied plaintiff’s motion. A copy of 
the letter of the Secretary of the Commission informing 
plaintiff of the denial of its motion is annexed hereto, made 
a part hereof and marked Exhibit “B”. 

18. In accordance with the Notice of Hearing the plain¬ 
tiff filed “Data, Views and Argument” with the Commis- 


sion, under protest, on January 19, 1950. In February, 
1950, plaintiff’s counsel participated in an oral argument 
lasting for only part of four days, during which argument 
attorneys for plaintiff and others spoke in opposition to 
the proposed rule and the sole speaker in behalf of the 
proposed rule was a representative of the National Fed¬ 
eration of Independent Business, Inc.; an attorney for 
another trade association argued against the proposed rule 
but in favor of an alternative rule. Although a 
9 member of the staff of the Commission appeared 
as “the official representative of those in behalf of 
the rules”, no statement was made by him at the argu¬ 
ment on behalf of the rule. Thereafter, however, the Com¬ 
mission considered memoranda prepared by members of 
the staff in support of the rule, none of which was ever 
made available for refutation to plaintiff or other objectants 
to the proposed rule. At the conclusion of the argument 
in February, 1950, plaintiff’s counsel requested permis¬ 
sion to argue in rebuttal to erroneous assertions of law 
and fact made by the proponent of the rule who had argued 
after plaintiff’s counsel. Plaintiff’s request was denied 
by the Commission by letter dated December 28,1951. 

19. On January 4, 1952, there was published in the Fed¬ 
eral Register (17 Fed. Reg. 113-120) the “Findings, Order 
and Statement of Basis and Purpose” of the majority of 
the Commission which had been made by the majority on 
November 20, 1951, and issued on December 13, 1951, and 
the “Findings and Statement of Basis and Reason” there¬ 
for of the minority of the Commission. The Rule promul¬ 
gated by the majority of the Commission designated as 
Quantity-Limit Rule 203-1, to be in effect on and after 
April 7, 1952, provides as follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

20. Said Quantity-Limit Rule 203-1 is invalid and un¬ 
lawful because the Commission by following the proce- 
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dure which it adopted has failed and refused to provide and 
grant a proper hearing to the plaintiff in this pro- 
10 ceeding as required by the aforesaid quantity limit 
proviso of Section 2(a) of the Clayton Act, by Sec¬ 
tions 4, 7 and 8 of the Administrative Procedure Act and 
by the Constitution of the United States. Plaintiff was 
prevented from adequately presenting its position in the 
preparation and submission of its “Data, Views and Argu¬ 
ment” by a lack of knowledge as to the facts, if any, upon 
which the proposed rule and the statement set forth in the 
aforesaid notice of hearing were based. Plaintiff was not 
permitted to know the evidence, if any, in support of the 
quantity limit proposed by the Commission or probe the 
validity of such evidence by analysis, cross-examination or 
otherwise. Plaintiff was prevented from introducing oral 
or documentary evidence in opposition to the proposed 
quantity limit other than by an “offer of proof” of every¬ 
thing contained in its “Data, Views and Argument”, which 
it did. Plaintiff was improperly placed in the position 
of being required to assume the burden of proof, without 
knowing the facts it had to meet, that the proposed quantity 
limit rule should not be adopted rather than, as required by 
law, the Commission assuming the burden of proof that 
the proposed quantity limit rule should be adopted. 

21. Said Quantity-Limit Rule 203-1 is invalid and un¬ 
lawful because the Commission’s procedure was illegal and 
in violation of plaintiff’s rights under § 2(a) of the Clayton 
Act, and the Administrative Procedure Act other than §§ 7 
and 8, the Commission’s Rules of Procedure and the Con¬ 
stitution of the United States in that: 

11 (a) The Commission did not have prescribed 

rules of procedure to govern quantity limit pro¬ 
ceedings until December 22, 1948, as required by § 3 
of the Administrative Procedure Act. Consequently, 
the entire investigation of the Commission conducted 
prior to that date, upon which it relies in support of 
the quantity limit rule promulgated, is unlawful. 

(b) The Commission violated § 2.30(d) (i) and (ii) 
of its Rules of Practice and §7.11(b)(i) of its General 
Procedures by issuing a Notice of Hearing which did 
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not state as the proposed rule the actual rule adopted, 
nor did it state the underlying ultimate matters of fact 
in support of the rule. 

(c) The Commission improperly and unlawfully re¬ 
lied upon information received before the issuance of 
the Notice of Hearing on October 4,1949 and after the 
conclusion of the oral argument in February, 1950, none 
of which was made known to plaintiff. 

(d) The Commission improperly kept its “Hearing” 
open until December 28, 1951, after the making of the 
quantity limit rule on November 20,1951, and issuance 
thereof on December 13, 1951. 

22. The action of the Commission in imposing a quantity 
limit on a carload of 20,000 pounds ordered at one time to 
be shipped at one time is arbitrary, capricious and not in 
accordance with law for the following reasons, among 
others : 

(a) The Commission’s action will force the plaintiff 
to abandon its entire current marketing and pricing 
structure, and establish a new and arbitrary basis for 
selling to its customers. It will prohibit plaintiff from 
granting discounts cost justified on account of the 
quantity involved except on an extremely limited basis 
never before used. As found by the minority, the rule 
will have a “revolutionary effect”. Despite these ob¬ 
vious effects of the rule, it has been adopted without any 
appreciable activity of the Commission to enforce the 
Eobinson-Patman Act in the normal manner in the tire 
industry before utilizing the drastic remedy of a quan¬ 
tity limit. 

12 (b) It was done without an investigation or 

hearing of the type which alone could correctly 
inform the Commission as to the facts and enable it to 
evaluate conflicting contentions made by the staff of 
the Commission and opponents of the proposed action. 

(c) The statute under which the Commission pur¬ 
ported to act permits it to impose a “quantity limit” 
only when it finds that “available purchasers in greater 
quantities are so few as to render differentials on ac- 
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count thereof unjustly discriminatory or promotive of 
monopoly in any line of commerce.’’ The purchasers 
in “greater quantities” referred to in the statute are 
those who are available to purchase quantities in excess 
of the “Quantity” specified in the limit, here a carload 
of 20,000 pounds. Notwithstanding the clear mandate 
of the statute, the Commission in this preceeding has 
made its findings with respect to actual “purchasers in 
greater quantities” as a generic term entirely un¬ 
related to the carload quantity limit imposed. 

(d) In establishing a quantity limit of 20,000 pounds 
ordered at one time for delivery at one time the Com¬ 
mission is by legislative fiat outlawing all cost-justified 
annual volume discounts without making the findings 
required by the quantity limit proviso which it could 
not make. 

(e) A quantity limit is imposed without reference to 
the number of actual or available purchasers in quan¬ 
tities in excess of the quantity limit. It could not find 
that “available” purchasers in excess of the quantity 
limit are “few”. The majority of the Commission ad¬ 
mits by implication, both in, Appendix A to the Notice 
of Hearing and in its “Statement of Basis and Pur¬ 
pose” in support of the rule, that approximately 16,000 
purchasers are available to purchase in carload quan¬ 
tities. However, the majority has failed to find, in¬ 
advertently or otherwise, concerning the number of 
these 16,000 purchasers who are available as purchasers 
of quantities in excess of a carload. The failure of 
the majority to make a finding on this crucial matter 
renders its determination arbitrary and capricious. 

(f) The Commission’s statement that differentials 
in the tire industry “must inevitably have a tendency to 
destroy the business of many smaller purchasers’ and 
* • • are, therefore, necessarily rendered unjust and 
discriminatory” is made in the face of undisputed evi¬ 
dence presented by plaintiff and others that the growth 
of the number of smaller purchasers has been large and 
that their profits have been growing. Moreover, the 

statement is made without regard to undisputed 
13 evidence that the larger purchasers who obtain 
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lower prices assume functions of distribution, ad¬ 
vertising, transportation, storage, risks of variation in 
quality and made investment in materials and equip¬ 
ment. 

(g) The finding by the Commission that purchasers 
of quantities greater than $600,000 annual volume are 
“few” is arbitrary and capricious as said purchasers 
are not few in the sense that the term “few” is used 
in the quantity limit proviso. 

(h) The Commission has made no finding, and could 
not find, that available purchasers in quantities in ex¬ 
cess of the quantity limit of a carload are so few as to 
“render” differentials on account thereof unjustly dis¬ 
criminatory or promotive of monopoly in any line of 
commerce. 

(i) Further, the Commission’s Statement of Basis 
and Purpose of “Quantity Limit Buie 203-1” is replete 
with unfounded assertions, misleading statements, mis¬ 
constructions and distortions of the, statute too numer¬ 
ous to specify some of which are detailed in the minority 
“findings and statement of basis and reasons therefor” 
of Commissioner Mason. 

23. The action of the Commission in promulgating a 
quantity limit of 20,000 pounds ordered at one time for 
delivery at one time is in excess of its statutory jurisdiction, 
authority and limitations and short of statutory right for 
the following reasons among others: 

(a) The quantity limit proviso under which the Com¬ 
mission acted clearly demonstrates that there must be 
a relationship between the quantity limit imposed and 
the finding as to the fewness of available purchasers in 
greater quantities. The Commission has by its major¬ 
ity findings numbered 1, 2 and 3 completely ignored 
the necessity of this relationship. In Finding No. 1, 
it found that purchasers in “greater quantities” of 
$600,000 and more annually were so few that differ¬ 
entials granted them had the effects required by the 
statute. Findings Nos. 2 and 3 which impose a quantity 
limit of 20,000 pounds are entirely unrelated to the 
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previous finding. Consequently, the Commission’s or¬ 
der is invalid for lack of the necessary finding required 
by the statute. 

14 (b) The quantity limit proviso limits the Com¬ 

mission in considering whether a quantity limit 
should be imposed to quantity differentials and pur¬ 
chasers receiving quantity differentials. Nevertheless, 
the Commission included as purchasers in this proceed¬ 
ing those who received differentials which it recognized 
are cost-justified on account of the method of manufac¬ 
ture, sale or delivery utilized in the sale to them. The 
Commission’s position that method differentials are not 
to be differentiated from quantity differentials in a pro¬ 
ceeding to establish a quantity limit is without merit. 
The due allowance proviso of Section 2(a) of the Rob- 
inson-Patman Act, clearly indicates that differentials 
may be cost-justified either on account of the quantity 
involved or on account of the method utilized. The 
quantity limit proviso authorizes the Commission to 
establish quantity limits only when it finds the pur¬ 
chasers receiving differentials cost-justified on account 
of quantity are so few as to have the results specified 
by the statute. The Commission has erroneously inter¬ 
preted the statute to permit it to include, in its con¬ 
sideration of whether a quantity limit should be im¬ 
posed, purchasers who receive differentials which are 
cost-justified on account of method rather than on ac¬ 
count of quantity. By so doing, the Commission has in 
effect amended the quantity limit proviso into a quan¬ 
tity and method limit proviso under the guise of adopt¬ 
ing a rule pursuant to it. 

(c) The Commission has exceed its statutory author¬ 
ity in finding that 63 purchasers, who purchased more 
than $600,000 annually, were “few” within the meaning 
of the quantity limit proviso. The legislative history 
of the Act demonstrated that Congress intended that 
“few” was meant to refer to 1, 2 or 3 purchasers. 

(d) The Commission has also exceeded its statutory 
authority in prohibiting by this order annual volume 
discounts and limiting the cost-justified quantity dis- 
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counts to those granted on a carload shipment of 20,000 
pounds ordered at one time for shipment at one time. 
The Commission disclosed its basic reason for its order 
in this respect in its statement when it stated: 

“The judgment of this Commission, like that of 
the Interstate Commerce Commission, is that dis¬ 
counts based on volume of transactions over a period 
of time are arbitrary and that those based on single 
transactions are not.” 

15 The position of the Commission that “dis¬ 
counts based on volume of transactions over a 
period of time are arbitrary” is without meaning since 
if such differentials are cost-justified by virtue of sav¬ 
ings to the seller they cannot by their very nature be 
arbitrary. It is apparent that the Commission is seek¬ 
ing to utilize the quantity limit proviso to force upon, 
in this proceeding, the tire industry, and probably in 
other proceedings on all industries, the principle that 
cost-justified annual volume discounts are forbidden. 
The statute contains no such grant of authority for the 
Commission. 

24. The Commission’s action, findings and conclusions 
are unsupported by substantial evidence, or any evidence, 
and unwarranted by the facts. 

25. The adoption by the Commission of Quantity-Limit 
Rule 203-1 by its order of December 13,1951, is threatening 
to cause and is causing immediate and irreparable damage 
and injury to plaintiff in the following respects: 

(a) Plaintiff faces the necessity of destroying its 
complete merchandising program by which it distributes 
tires manufactured by thousands of employees and re¬ 
placing it with an entirely new program in a short 
period of three months unless the order is set aside. 

(b) Contractual relations which the plaintiff has with 
its dealers and distributors and others will be subject 
to a change in a manner which will adversely disturb the 
distribution plan of the plaintiff. 

(c) Plaintiff will be required to adopt a discount for 



14 


a carload of 20,000 pounds which it does not now have 
in place of the various differentials which it has had 
for years. Such a change will disturb long existing 
commercial relationships, the results of which cannot 
be foreseen. 

26. Plaintiff has exhausted its administrative remedies 
and is without other adequate remedy to protect its rights 
provided by the statutes and Constitution of the United 
States hereinabove referred to. 

16 27. The order of the Commission is a final agency 

action for which review is provided in Section 10 
of the Administrative Procedure Act. 

Wherefore, plaintiff prays: 

(1) That a preliminary injunction be entered herein 
postponing the effective date of said Quantity-Limit 
Rule 203-1 until further order of this Court; and 

(2) That after final hearing this Court adjudge, order 
and decree that said Quantity-Limit Rule 203-1 is in 
violation of the legal rights of plaintiff and is wholly 
void and that said rule be perpetually vacated, set aside 
and annulled and the effectiveness and execution thereof 
perpetually be restrained and enjoined; and 

(3) That the Court grant the plaintiff such other 
and further relief as may be just in the premises. 

Dated: March 3,1952. 

White & Case, 

By Lowell Wadmond, 

14 Wall Street, 

New York 5, N. Y. 

Attorneys for The B. F. Goodrich Company . 

J. Paull Marshall, 

528 Union Trust Building, 

Washington 5, D. C., 
Attorney for Plaintiff. 
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Exhibit “A” 


United States of America 
Before the Federal Trade Commission 

File No. 203-1 

In the Matter of the Rubber Tire Industry, (F. R. Doc. 
49-7970; Fed. Reg. 6044, October 4, 1949) 

Motion to Repeal Rule XXX of the Federal Trade Com¬ 
mission ’s Rules of Practice and Rule 7.11 of the Federal 
Trade Commission’s General Procedures 

Now comes The B. F. Goodrich Company, a seller of 
replacement tires and tubes and as such an interested per¬ 
son within the meaning of Section 4(d) of the Administra¬ 
tive Procedure Act and of Rule XXXI of the Commission’s 
Rules of Practice, by its counsel, White & Case, and re¬ 
spectfully moves the Commission to repeal Rule XXX of 
its Rules of Practice and Rule 7.11 of its General Proce¬ 
dures for the following reasons: 

1. Section 2(a) of the Robinson-Patman Act [15 U. S. C. 
13(a)], in so far as it purports to delegate authority to 
the Federal Trade Commission to fix and establish quantity 
limits, is an unconstitutional delegation of legislative power. 

2. Said rules do not conform to the requirements of Sec¬ 
tion 2(a) of the Robinson-Patman Act [15 U. S. C. 13(a)] 

in that said section clearly demonstrates that quan- 
18 tity limit proceedings are to be made on a record 
after hearing. 

3. Said rules do not conform to the provisions of Sections 
4(b), 7 and 8 of the Administrative Procedure Act in that 

(a) Despite the fact that quantity limit rules are 
required by statute to be made on the record after 
opportunity for any agency hearing, a provision for 
such a hearing on the record is not provided by said 
rules; 

(b) Said rules do not provide that the Federal Trade 
Commission, as the proponent of the proposed quantity 
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limit rule, shall have the burden of proof in making the 
findings required by Section 2(a) of the Robinson- 
Patman Act; 

(c) Said rules do not provide that the Commission 
shall make its findings and adopt a rule only upon con¬ 
sideration of the whole record or such provisions 
thereof as may be cited by any party and as supported 
by and in accordance with the reliable probative and 
substantial evidence; 

(d) Contrary to the provisions of Section 7(c) of the 
Administrative Procedure Act, The B. F. Goodrich 
Company does not have the opportunity under said 
rules to present its case or defense by oral evidence, 
to submit rebuttal evidence, and to conduct such cross 
examination of the Commission’s witnesses as may be 
required for a full and true disclosure of the facts; 

19 (e) Section 7-ll(b)(2) of the Commission’s 

General Procedures provides: “The Commission 
will give full consideration to the results of its investi¬ 
gation, to the data, views and arguments presented at 
the hearing at such rule-making proceeding and to the 
results of any investigation of matters there pre¬ 
sented.” Such procedure is contrary to Section 7(d) 
of the Administrative Procedure Act which provides: 
“the transcript of testimony and exhibits together with 
all papers and requests filed in the proceeding, shall 
constitute the exclusive record for decision.” 

4. In order for The B. F. Goodrich Company to ade¬ 
quately protect itself, it must, in any proceeding to estab¬ 
lish quantity limits, obtain a full hearing on the record. 
This includes. 

(a) Notification in advance of a proposed hearing 
of the claims of the proponents of the proposed rule; 

(b) Permission to examine documentary evidence, 
other than that which was obtained by the Commission 
on a confidential basis, which is relied upon by the 
Commission in its notice of hearing; 

(c) An opportunity to present witnesses to rebut the 
alleged facts presented by the Commission’s witnesses 
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and to conduct such cross examination of the Commis¬ 
sion^ witnesses as may be required for a full and true., 
disclosure of the facts; 

20 (d) An opportunity to examine proposed find¬ 

ings and conclusions of the Commission and the 
evidence upon which the Commission relies to support 
them; 

(e) A written record of all evidence and proceedings 
before the hearing must be made available to The B. F. 
Goodrich Company; 

(f) The B. F. Goodrich Company must be given an 
opportunity to argue both orally and in writing with 
respect to all the facts considered by the Commission 
in making any finding or conclusion; 

(g) Any order entered by the Commission must be 
based only on the record before the Commission in the 
proceeding. 

The B. F. Goodrich Company moves and requests that 
further proceedings herein be stayed until thirty days after 
the determination of this motion. 

Respectfully submitted. 

White & Case, 

Attorneys for The B. F. 

Goodrich Company. 

Dated: December 5,1949. 

21 Exhibit “B” 

Federal Trade Commission 
Washington 

Office of the Secretary December 7,1949 

White & Case, 

14 Wall Street, 

New York 5, New York 

In re: Rubber Tire Quantity-Limit Proceeding File 
No. 203-1 

Gentlemen: 

The Commission has given due consideration to your mo¬ 
tion, filed by you on December 6, 1949, on behalf of your 
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client, The B. F. Goodrich Company, that the Commission 
change the form and natnre of the pending quantity-limit 
proceeding with respect to rubber tires and tubes from that 
of an informal rule making proceeding to that of a formal 
adversary rule making proceeding. 

In the opinion of the Commission, its rules of practice and 
procedure for fixing quantity limits and the notice of hear¬ 
ings in File 203-1, as published in the Federal Register, are 
in accordance with law and the public interest; and, there¬ 
fore, the Commission has denied the motion above referred 
to. 

By direction of the Commission. 

Very truly yours, 

(S.) D. C. Daniel, 

Secretary. 

• ••••••. 

39 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 927-’52 

The General Tire & Rubber Company, 1708 Englewood 
Avenue, Akron, Ohio, Plaintiff , 

against 

Federal Trade Commission, James R. Mead, Lowell B. 

Mason, John Carson and Stephen J. Spingarn, 

Defendants 

Complaint 

Plaintiff, The General Tire & Rubber Company, com¬ 
plaining of defendants, alleges as follows: 

1. The jurisdiction of this Court arises under Section 
2 (a) of the Clayton Act as amended by the Robinson-Pat- 
man Act, 49 Stat. 1526, Title 15, U. S. C. §13; under Sec¬ 
tion 10 of the Administrative Procedure Act, 60 Stat. 243, 
Title 5, U. S. C. §1009; under Sections 11-301,11-305,11-306, 
and 11-315 of the District of Columbia Code; and under the 
Declaratory Judgments Act, 62 Stat. 964 as amended, 63 
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Stat. 105, Title 28 U. S. C. §2201. The matter in controversy 
exceeds, exclusive of interest and costs, the sum or value 
of $3,000. 

2. Plaintiff, The General Tire & Rubber Company (here¬ 
inafter sometimes referred to as “General”), is a corpora¬ 
tion organized and existing under and by virtue of the laws 
of the State of Ohio and has its principal office and place 
of business in the City of Akron, State of Ohio. 

3. General is engaged, among other things, in the manu¬ 
facture, and in the sale, throughout the United States, of 

replacement tires and tubes made of natural and 
40 synthetic rubber for use on motor vehicles and has 
an annual sales volume of many million dollars. 

4. Defendant Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is a Federal 
Administrative Agency created and established by the Fed¬ 
eral Trade Commission Act of 1914, 38 Stat. 717, Title 15 
U. S. C. §15 and it is charged with the administration and 
enforcement of the Federal Trade Commission Act and 
other acts including the Clayton Act as amended by the 
Robinson-Patman Act. The Commission is found and has 
its place of business within the District of Columbia. 

5. The individual defendants are all the members of 
the Commission and are found and have their places of 
business in the District of Columbia. Each is sued indi¬ 
vidually and as a member of the Commission. 

The Statute 

6. Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, 49 Stat. 1526, Title 15 U. S. C. §13, 
after prohibiting price discrimination under certain cir¬ 
cumstances, provides as follows: 

“Provided, That nothing herein contained shall pre¬ 
vent differentials which make only due allowance for 
differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold or 
delivered: Provided, however, That the Federal Trade 
Commission may, after due investigation and hearing 
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to all interested parties, fix and establish quantity 
limits, and revise the same as it finds necessary, as to 
particular commodities or classes of commodities, 
where it finds that available purchasers in greater quan¬ 
tities are so few as to render differentials on account 
thereof unjustly discriminatory or promotive of monop¬ 
oly in any line of commerce; and the foregoing shall 
then not be construed to permit differentials based on 
differences in quantities greater than those so fixed and 
established/’ 

The last provision quoted above is hereinafter sometimes 
referred to as the “quantity limit proviso”. 

41 The Quantity Limit Rule 

7. On December 13, 1951 the Commission issued a quan¬ 
tity limit order, designated as Quantity Limit Rule 203-1, 
to fix and establish a quantity limit as to replacement tires 
and tubes made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity. The order was 
accompanied by “Findings” and a “Statement of Basis 
and Purpose of Quantity Limit Rule 203-1” of the majority 
of the Commission, and “Minority Findings of Commis¬ 
sioner Mason” together with Commissioner Mason’s State¬ 
ment of Basis and Reason therefor. The order, findings 
and statements were published in the Federal Register 
(17 F. R. 113) on January 4, 1952. By its terms the order 
is to become effective on April 7, 1952. 

8. Quantity Limit Rule 203-1 provides that: 

“The quantity limit as to replacement tires and 
tubes made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity is twenty thou¬ 
sand (20,000) pounds ordered at one time for delivery 
at one time.” 

9. The “Findings” of the majority of the Commission 
are: 

“1 

Available purchasers in the greater quantities of 
annual dollar volumes of six hundred thousand (600,- 
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000) dollars and more are so few as to render differ¬ 
entials on account thereof unjustly discriminatory 
against purchasers in smaller quantities and promotive 
of monopoly in the lines of commerce in which the 
sellers and purchasers, respectively, are engaged. 

2 

The carload quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time is 
the quantity upon which the maximum differential on 
account of quantity should be granted, that quantity 
being the reasonable maximum as to which there will 
be a sufficient number of available purchasers so as 
not to render such a maximum differential unjustly dis¬ 
criminatory against purchasers in smaller quan- 
42 tities and promotive of monopoly in the lines 
of commerce in which the sellers and purchasers, 
respectively, are engaged. 


3 

For the purpose of preventing or lessening unjust 
discrimination against purchasers of smaller quan¬ 
tities and promotion of monopoly in the lines of com¬ 
merce in which the sellers and purchasers, respectively, 
are engaged, it is reasonably necessary to fix and estab¬ 
lish the quantity of twenty thousand (20,000) pounds 
ordered at one time for delivery at one time as the 
quantity limit so that said section of said Act shall 
not be construed to permit any greater differential 
based on quantity than that based on such quantity 
limit. ,, 

10. The Minority “Findings’’ of Commissioner Mason 
are: 

“1 

The facts available in this proceeding are not such as 
to reasonably demonstrate that purchasers in quantities 
greater than 20,000 pounds ordered at one time for 
delivery at one time are so few as to render differentials 
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on account thereof unjustly discriminatory or pro¬ 
motive of monopoly. 

2 

The facts available in this proceeding are not such 
as to reasonably demonstrate that there is a fewness 
of purchasers within the meaning of the statute. 

3 

The facts available in this proceeding are not such 
as to reasonably demonstrate the existence of condi¬ 
tions promotive of monopoly in the manufacture or dis¬ 
tribution of replacement tires and tubes. 

4 

The facts available in this proceeding are not such 
as to demonstrate the existence of any reasonable rela¬ 
tionship between the quantity of $600,000 annual vol¬ 
ume and the quantity of 20,000 pounds ordered at one 
time for delivery at one time. ,, 

The Proceedings Prior to the Promulgation of Quantity 

Limit Rule 203-1 

11. On or about July 7, 1947, the Commission announced 
that it was commencing an investigation of the rub- 

43 ber tire industry for the purpose of determining 
whether or not it should fix and establish a quantity 
limit for the sale of rubber tires and tubes pursuant to the 
aforesaid quantity limit proviso contained in Section 2(a) 
of the Clayton Act as amended. This was the first time the 
Commission had attempted to use the powers given it by 
the quantity limit proviso. In July 1947, and at all times 
thereafter up to December 22, 1948, the Commission had 
no established rules of procedure for the conduct of investi¬ 
gations, or for the conduct of hearings, pursuant to the 
aforesaid quantity limit proviso. Despite the entire absence 
of rules of procedure, the Commission commenced and con¬ 
tinued its investigation. 

12. The Commission’s resolution of July 7,1947 required 
General and 48 other manufacturers and purchasers of 
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tires and tubes to file with the Commission a special report 
in writing answering questions which were set forth in the 
schedule annexed to the resolution. On or about August 
11,1947, General filed answers to the questions propounded 
by the Commission. | 

13. On information and belief, the Commission on or 
about January 30, 1948, adopted a resolution and special 
order directed to four manufacturers of tires and tubes, not 
including General, requiring them to submit a further re¬ 
port in writing. 

14. On December 22, 1948, the Commission amended its 
Rules of Practice by adding thereto Rule XXX, “Procedure 
for Establishing Quantity Limits, ,, (16 CFR, Ch. 1, Part 2, 
Rules of Practice, Section 2.30) and amended its statement 
of General Procedures by adding thereto Section 18, “Pro¬ 
cedure in fixing quantity limits for any commodity or class 

of commodity” (16 CFR, Ch. 1, Part 7, General 
44 Procedure §7.11). Rule XXX and Section 18 were 
published in the Federal Register for January 14, 

1949. 

15. No provision is made in Rule XXX or in Section 18 
for apprising interested parties of the evidence upon which 
the Commission purports to act in proposing a quantity 
limit rule, of the facts or data which it may have to gather 
in support of its position, of any material of which it may 
take “official notice” or of the evidence upon which it 
relied in making its final determination. The Rule and the 
Section preclude the introduction of oral testimony by an 
interested party and the cross-examination of witnesses 
and the testing of documentary material upon which the 
Commission relied. 

16. No provision is made in Rule XXX or in Section 18 
for the creation of a record upon which the determination 
of the Commission will be based. 

17. On October 4,1949, the Commission, pursuant to the 
procedure established in Rule XXX and Section 18, caused 
to be published in the Federal Register (16 CFR, Ch. 1) 
a “Notice of hearing on fixing quantity limi t for replace¬ 
ment rubber tires and tubes to all manufacturers, distribu¬ 
tors, dealers and other vendors or purchasers of replace- 
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ment rubber and synthetic rubber tires and tubes as a class 
of commodity, and all other parties interested in said class 
of commodity.” (Hereinafter referred to as the “Notice of 
Hearing”). 

18. In the “Notice of Hearing” the Commission stated 
that on the basis of certain alleged facts and statements 
set forth in Appendix A thereto, it “appears” to the Com¬ 
mission that available purchasers in greater quantities 
of replacement tires and tubes for use in motor vehicles are 

so few as to render the differentials on account 
45 thereof unjustly discriminatory against purchasers 

in smaller quantities and promotive of monopoly in 
the lines of commerce in which the sellers and purchasers 
of said class of commodity are respectively engaged. It 
was further stated that it “appears” to the Commission 
that a carload of 20,000 lbs. is the maximum quantity of 
tires and tubes as to which there will be a sufficient number 
of available purchasers so as not to render maximum dif¬ 
ferentials based thereon unjustly discriminatory or pro¬ 
motive of monopoly in any line of commerce in said com¬ 
modity. The Commission stated that it proposed a rule 
which would fix and establish a quantity limit of a carload 
of 20,000 lbs. in the sale of replacement rubber and synthetic 
tires and tubes for use on motor vehicles pursuant to the 
quantity limit proviso. 

19. The Notice of Hearing further stated that interested 
parties might submit “Data, Views and Argument” in re¬ 
spect of the proposed Quantity Limit Rule on or before 
the eighteenth day of November 1949 and that at the time 
of submitting their material they might request the Com¬ 
mission to be heard orally thereon. Amendments to the 
Notice of Hearing, dated November 9,1949 (16 CFR, Ch. 1) 
and December 16, 1949 (16 CFR, Part 115) changed the 
final date for submission of the material from November 
18, 1948 to January 19,1950. 

20. On or about December 5, 1949, certain interested 
parties filed with the Commission petitions requesting that 
Rule XXX and Section 18 be amended, or vacated, for the 
reason that Rule XXX and Section 18 and the Notice of 
Hearing issued thereunder did not provide for a formal 
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hearing as required by Section 2(a) of the Clayton Act, 
as amended by the Robinson-Patman Act, and Sections 4, 
7 and 8 of the Administrative Procedure Act. On 

46 December 7,1949 the Commission, without a hearing 
or oral argument, denied these petitions. 

21. On or about January 2, 1950, certain interested par¬ 
ties commenced an action in the U. S. District Court for 
the District of Columbia against the Commission and its 
then members seeking to enjoin the proceedings which the 
Commission was then holding and threatening to hold pur¬ 
suant to Rule XXX and Section 18 for the reason that 
any proceeding held pursuant to Rule XXX and Section 
18 did not afford the participants the rights assured to 
them by the requirements of the Clayton Act, as amended 
by the Robinson-Patman Act, the Administrative Proce¬ 
dure Act and the Constitution of the United States. A pre¬ 
liminary injunction against the continuance of the unlawful 
proceeding was also requested. 

22. This Court, by order dated and filed on January 18, 
1950, denied the applications for a preliminary injunction 
and dismissed the complaints on the ground that the action 
was premature because no Quantity Limit Rule had as yet 
been issued. 

23. Thereafter, at all stages of the proceeding up to and 
including the issuance of Quantity Limit Rule 203-1, the 
Commission purported to follow the procedure established 
by Rule XXX and Section 18. 

24. On or about January 19, 1950 General and other 
interested parties submitted data, views and arguments 
of substantial length. On or about February 17, 1950 
certain interested parties submitted additional rebuttal 
data, views and argument of substantial length. 

25. On February 10, 13, 15 and 17, 1950 the Commission 
heard oral arguments by certain interested parties. At 
that time, certain interested parties protested against the 

failure of the Commission to grant a formal adver- 

47 sary hearing and made offers to prove by competent 
witnesses and documentary evidence all of the facts, 

opinions, and contentions contained in the written view, 
data and argument they had filed with the Commission. 
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26. In the conduct of the oral argument the Commission 
first heard those who opposed the proposed quantity limit 
rule and then heard those who favored a quantity limit 
rule, whether or not the rule was the one proposed by the 
Commission. Only one person argued in favor of a quantity 
limit rule of a carload of 20,000 pounds. On information 
and belief, this person was not engaged in any way in the 
tire or tube business, and was not an interested party within 
the meaning of Section 2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act. No member of the Commis¬ 
sion or of its staff argued in support of such a quantity 
limit. No documentary evidence was received during the 
oral argument. 

27. At the close of the oral arguments, counsel for cer¬ 
tain interested parties requested permission to argue in 
rebuttal to many new and erroneous points of law and 
questions of fact advanced during the oral arguments by 
the proponent of the Rule. This request was denied by 
the Commission. 

28. On December 13, 1951, the Commission upon a vote 
of four to one issued its Order promulgating Quantity 
Limit Rule 203-1 described in paragraphs “8”, “9” and 
“10” of this Complaint. 

The Commission’s Procedure was Illegal 

29. Quantity Limit Rule 203-1 is invalid and unlawful 
because the procedure followed by the Commission did 
not afford interested parties, including General, the “hear¬ 
ing” required by the quantity limit proviso of 2(a) 

48 of the Clayton Act, as amended by the Robinson-Pat¬ 
man Act, and by sections 4, 7 and 8 of the Adminis¬ 
trative Procedure Act and by the Constitution of the United 
States in that it failed to provide, among other things, that: 

(a) The proponent of any rule shall have the burden 
of proof. Each interested party shall have the right 
to know the claims of proponents of any proposed rule 
and shall have an opportunity to examine the alleged 
facts on which any proposed rule is based. 

(b) Every interested party shall have the right to 
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present his case or defense by oral or documentary evi¬ 
dence, to submit rebuttal evidence and to conduct such 
cross-examination as may be required for a full and 
true disclosure of the facts. 

(c) A written record shall be kept of testimony and 
exhibits offered, together with all papers and requests 
filed in the proceeding, and this shall constitute the 
exclusive record upon which findings and final quan¬ 
tity limit rules may be based. No rule shall be issued 
except as supported by and in accordance with the 
reliable, probative and substantial evidence in the 
record. 

(d) Each interested party shall have an opportunity 
to submit proposed findings and conclusions, and excep¬ 
tions to decisions or recommended decisions or tenta¬ 
tive decisions, and supporting reasons for such excep¬ 
tions, or proposed findings or conclusions; and the 
record shall show all such findings, conclusions and 
exceptions presented, and any ruling thereon. 

(e) All decisions (including initial, recommended 
or tentative decisions) shall become a part of the rec¬ 
ord and include a statement of (1) findings and con¬ 
clusions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law or discretion pre¬ 
sented on the record; and (2) the appropriate rule. 

30. Quantity Limit Rule 203-1 is invalid and unlawful 
because the procedure followed by the Commission prior to 
the issuance of Quantity Limit Rule 203-1 was illegal and 
in violation of General’s rights under §2(a) of the Clayton 
Act, as amended by the Robinson-Patman Act, the Admin¬ 
istrative Procedure Act, other than sections 7 and 8, and 
the Constitution of the United States in that: 

49 (a) The Commission did not have prescribed 

Rules of Procedure to govern Quantity Limit 
proceedings until December 22, 1948. The entire in¬ 
vestigation conducted by the Commission prior to De¬ 
cember 22, 1948 upon which the Commission relied to 
support Quantity Limit Rule 203-1 was unlawful and 
the information obtained by the Comimssion was un- 
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lawfully used and relied upon by the Commission in 
making its findings. 

(b) The Commission’s Notice of Hearing was de¬ 
ficient and violated Section 4 of the Administrative 
Procedure Act and Rule XXX (D)(2)(a) and (b) of 
the Commission’s Rules of Practice in that: 

(i) It failed to state as the proposed Rule the 
actual rule which was adopted; 

(ii) It failed to state the purpose to be accom¬ 
plished by the proposed ruling; 

(iii) It failed to state the ultimate matters of fact 
in support of the proposed Rule. 

The timely request made by interested parties to have 
this notice vacated and an adequate notice issued was 
denied by the Commission. 

(c) The Commission’s Notice of Hearing, as 
amended, unlawfully provided only the short period 
from January 20,1950 to February 7,1950 within which 
an interested party could examine and analyze the 
voluminous and complex data, views and argument 
submitted by other interested parties, prepare a re¬ 
buttal thereto, have such rebuttal printed, and file it 
with the Commission. The period thus allowed was too 
short to permit proper examination, analysis and fac¬ 
tual check of the voluminous materials submitted. 

(d) The Commission improperly and unlawfully 
relied upon information received before the issuance of 
the Notice of Hearing, on October 4,1949, and after the 
conclusion of the oral argument in February 1950: none 
of this material was made known to General. 

(e) The Commission improperly kept its “Hearing” 
open and accepted new materials, none of which Gen¬ 
eral has had an opportunity to see or rebut, subsequent 
to the date set bv the Commission for final submission 
of data, views and argument. 

(f) The “Hearing” was not closed until after the 
issuance of Quantity Limit Rule 203-1. 

(g) The Commission’s fact finding processes were 
defective and inadequate; its investigation and the 
reporting of its findings were inadequate, unrepresenta- 
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tive and misleading; the Commission failed to under¬ 
take a valid investigation or obtain reliable facts and 
proceeded on a basis of inference predicated upon 
fragmentary information which was not made public. 

50 Quantity Limit Rule 203-1 is arbitrary and capricious 
and does not conform with the requirements of the 
quantity limits proviso. 

31. Quantity Limit Rule 203-1 is arbitrary and capricious, 
an abuse of discretion, contrary to constitutional right, in 
excess of statutory jurisdiction and authority, unsupported 
by substantial evidence, unwarranted by the facts, and 
otherwise not in accordance with the law, in that: 

(a) The Rule is not sufficiently explicit to indicate 
the procedures which the Commission intends to impose 
upon the entire industry or how the Rule is to be inter¬ 
preted and applied with reference to established pric¬ 
ing, ordering and shipping practices. 

(b) Other statutory limitations consistent with effi¬ 
ciency in the distribution of tires which were required 
by law to be invoked prior to the institution of proceed¬ 
ings under the Quantity Limit proviso were not in¬ 
voked. 

(c) There is no relationship between the remedy 
promulgated by the Commission and the one permitted 
by the statute. Quantity Limit Rule 203-1 requires 
General to change its discount structure from an annual 
volume basis to a short-term basis, whereas the quantity 
limit proviso does no more than authorize the Commis¬ 
sion to place limits on existing quantity discounts. 

(d) There was no showing by the Commission that 
tire dealers or the public had been injured by the exist¬ 
ing pricing practices. 

(e) Quantity Limit Rule 203-1 violates General’s 
rights under the Fifth Amendment to the Constitution 
in that it destroys General’s contract and property 
rights without due process of law. 

32. Quantity Limit Rule 203-1 is invalid and unlawful for 
the Commission has failed to observe the requirements of 
the quantity limit proviso by (a) failing to make the re- 
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quired findings and (b) making findings contrary to fact; in 
that 


(a) No finding was made as to the number of persons 
who are “available’’ to purchase in quantities greater 
than the quantity limit established by the Rule, or in 
any other quantity. 

(b) No finding was made as to the number of actual 
“ purchasers ” in quantities greater than the 

51 quantity established as the quantity limit by the 
Rule; 

(c) The finding made as to the number of “pur¬ 
chasers” of greater than $600,000 annual volume is con¬ 
trary to fact. 

(d) There is no connection between the Commis¬ 
sion’s findings as to purchasers in quantities greater 
than $600,000 annual volume and 20,000 pounds ordered 

at one time for deliverv at one time. 

* 

(e) There is no finding that available purchasers in 
quantities greater than the quantity limit established 
by the Rule are “few”. 

(f) The finding that the number of purchasers of 
more than $600,000 annual volume are “few” is con¬ 
trary to fact and these purchasers are not few in the 
sense of which that word is used in the quantity limit 
proviso. 

(g) There is no finding that the number of available 
purchasers in quantities greater than the quantity 
established as the quantity limit by the Rule are so few 
as to “render” differentials on account thereof un¬ 
justly discriminatory or promotive of monopoly in any 
line of commerce. 

(h) The Commission’s finding that purchasers of 
more than $600,000 annual volume are so few as to 
“render” differentials on account thereof unjustly dis¬ 
criminatory and promotive of monopoly is contrary to 
fact. 

(i) The prices with respect to which the Commission 
has made its findings are not “discriminations” in 
violation of Section 2(a) of the Clayton Act as amended 
by the Robinson-Patman Act. 
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(j) There is no finding that established “price dif¬ 
ferentials” are illegal for there has been no finding that 
any manufacturer has quoted or used more than one 
price. 

(k) The price comparisons made by the Commission 
are misleading for they do not reflect the difference in 
the total goods and services for which each price is paid. 

(l) The Commission has adopted no standard for 
distinguishing those differentials which are “on ac¬ 
count of quantity” from those which are not. The find¬ 
ings are predicated on the conclusion that all prices 
lower than those paid by buyers of the smallest annual 
volume are “differentials on account of quantity”; 
this conclusion is contrary to fact. There is no finding 
that any “differentials” are now or ever have been 
given “on account of” “quantities” “greater” than 

that established by the Rule. 

52 (m) There is no finding that differentials on 

account of quantities greater than the quantity 
limit established by the Rule are “unjustly discrimina¬ 
tory or promotive of monopoly in any line of com¬ 
merce.” 

(n) The Commission’s finding that differentials on 
account of annual volume in excess of $600,000 are 
“unjustly discriminatory and promotive of monopoly” 
is contrary to fact. 

32. The “Findings” of the Commission are based on data 
for the years 1946 and 1947 since which time economic condi¬ 
tions in general, and in the tire industry in particular, have 
changed to such an extent as to render such data obsolete. 

Quantity Limit Rule 203-1 is invalid for the “Findings” 
have no relation to General 

33. Quantity Limit Rule 203-1, in so far as it applies to 
General, is unwarranted for the “Findings” of the Com¬ 
mission have no relation to General in that: 

(a) General sells its tires and tubes in the replace¬ 
ment market to dealers and consumers only; 
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(b) General does not sell to so-called “coopera¬ 
tives”; 

(c) General does not sell to nation-wide oil com¬ 
panies ; 

(d) General does not sell to so-called mail order 
houses’’; 

(e) All General tires bear the name “General”; 
General does not manufacture or sell private brand or 
special brand tires; 

(f) General does not use the cost plus method of sale; 

(g) Any dealer who purchases $200,000 worth of 
tires annually receives General’s largest discount; this 
annual volume is well within the figure of $600,000 
selected by the Commission as the critical figure; 

(h) General does not accord a discount to a pur¬ 
chaser who orders in a carload or in a multiple carload 
quantities. 

53 The effect of Quantity Limit Rule 203-1 on General’s 

business. 

34. The effect of said Quantity Limit Rule 203-1 upon Gen- 
eral’s business will be revolutionary because of the fact that 
the Commission has cast its Rule in a form which is quite 
foreign to the price structure of General and of the industry 
as a whole. General has been accustomed for many years 
to quote prices to independent tire dealers based in part 
on their annual volume of purchases. General has never 
accorded a discount to a purchaser who ordered in multiple- 
carload quantities. The Rule issued by the Commission 
is couched in terms of limitation of discounts on multiple- 
carload orders. Yet its intendment as explained by the 
Commission in its statement is to prohibit annual volume 
discounts and to prevent cost savings experienced by Gen¬ 
eral from being passed along to the dealer who purchases 
over a carload per year. Its intended effect would therefore 
be to require General, and supposedly the entire industry, 
to revise its entire pricing structure to conform to the Com¬ 
mission’s novel theory. 

35. General is faced with immediate and irreparable dam¬ 
age and injury unless the effective date of the Quantity 
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Limit Rule 203-1 is stayed pending the final determination 
of this action for: 

(1) If General elects to comply with the Rule it must 
revise its entire merchandising program and price 
structure by April 7, 1952; 

(2) If General does not revise its entire merchandis¬ 
ing program and price structure, General may expose 
itself to treble damage liability in the event the validity 

of Quantity Limit Rule 203-1 is upheld. 

54 (3) Quantity Limit Rule 203-1 does not apply 

equally to all companies or to all prices. These 
inequalities and the doubt and uncertainty as to the 
scope, interpretation and application of the Rule will 
inevitably cause disruption of General’s business, un¬ 
certainty as to the continuance of contractual relation¬ 
ships and the loss by General of certain of its customers. 

General would have to take a position in respect of Quan¬ 
tity Limit Rule 203-1 and resolve, at its own peril, the am¬ 
biguities and inconsistencies of the Rule, but would be denied 
access to the evidence, if any, upon which this Rule is 
predicated. 

36. An actual controversy within the meaning of the Fed¬ 
eral Declaratory Judgments Act exists between General 
and defendants as to the validity of the Commission’s Rule 
XXX and as to the validity of Quantity Limit Rule 203-1 
issued pursuant thereto. 

37. The promulgation of Quantity Limit Rule 203-1 is 
a final agency action for which review is provided in Sec¬ 
tion 10 of the Administrative Procedure Act. 

Wherefore, plaintiff prays: 

(1) That a temporary or interlocutory injunction be 
entered restraining, enjoining and suspending the ef¬ 
fectiveness, operation and execution of Quantity Limit 
Rule 203-1 until the further order of this Court; and 

(2) That this Court after final hearing: 

(a) Permanently enjoin and restrain the defend¬ 
ants, their agents, representatives and attorneys from 


v 
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all further proceedings pursuant to Quantity Limit 
Rule 203-1; 

55 (b) Declare and adjudge that Quantity 

Limit Rule 203-1 is wholly void; 

(c) Declare and adjudge that no quantity limit 
rule promulgated by the Federal Trade Commission 
may affect or prevent differentials which make allow¬ 
ance for differences in the cost of manufacture, sale 
or delivery resulting from differing methods by which 
replacement tires and tubes are sold or delivered. 

(3) That plaintiff have such other and further relief 
as to this Court may seem just and proper. 

Sullivan & Cromwell, 

48 Wall Street, 

New York 5, N. Y. 
By Arthur H. Dean, 

(A Member of the Firm) 

Pheiffer, Stephens & Weaver, 

Dupont Circle Building, 

Suite 1018, 

Washington 6, D. C. 

Bv H. Douglas Weaver. 

•» 

(A Member of the Firm) 

Attorneys for Plaintiff The General 

Tire & Rubber Company. 

• •••••• 
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70 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 928-’52 

The Goodyear Tire & Rubber Company, Inc. 1144 East 
Market Street, Akron 16, Ohio, Plaintiff , 

against 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, De¬ 
fendants. 

Complaint 

Plaintiff, complaining of defendants, alleges as follows: 

Parties 

1. Plaintiff, The Goodyear Tire & Rubber Company, Inc. 
(hereinafter sometimes referred to as “Goodyear”), is 
a corporation organized and existing under and by virtue 
of the laws of the State of Delaware. 

2. Goodyear is engaged in the sale of replacement natural 
and synthetic rubber tires and tubes throughout the United 
States with an annual sales volume of many million dollars. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an admin¬ 
istrative tribunal created by the Federal Trade Commission 
Act of 1914, 38 Stat. 717 (1914), as amended, 15 U. S. C. 
§41 (1946), and is charged with the administration and 
enforcement of said Act and other acts, including the Clay¬ 
ton Act as amended by the Robinson-Patman Act, and is 
found and has its place of business and residence within the 

District of Columbia. 

71 4. The individual defendants named above are all 
the members of the Commission and are found and 

have their places of business and residences in the District 
of Columbia. Each is sued individually and as a member 
of the Commission. 

Jurisdiction 

5. The jurisdiction of the Court in this action arises under 
Sections 11-301, 11-306, 11-315 of the District of Columbia 
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Code; under Section 10 of the Administrative Procedure 
Act, 60 Stat. 243, 5 U. S. C. § 1009 (1946); under Sections 
88, 1331 and 1332 of the Judicial Code, 28 U. S. C. §§ 88, 
1331 and 1332 (Supp. 1951); and under the Declaratory 
Judgments Act, 62 Stat. 964 (1948), as amended, 63 Stat. 
105 (1949), 28 U. S. C. § 2201 (Supp. 1951). The matter 
in controversy exceeds the sum and value of $3,000, exclu¬ 
sive of interest and costs; and arises under the Constitu¬ 
tion and laws of the United States; and is between citizens 
of different states. 


Prior Proceedings 

6. Section 2(a) of the Clayton Act, 38 Stat. 730 (1914), 
as amended by the Robinson-Patman Act, 49 Stat. 1526 
(1936), 15 U. S. C. §13(2) (1946), after prohibiting price 
discrimination under certain circumstances, provides as 
follows: 

11 Provided, That nothing herein contained shall prevent 
differentials which make only due allowance for dif¬ 
ferences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold or 
delivered; Provided, however, That the Federal Trade 
Commission may, after due investigation and hearing 
to all interested parties, fix and establish quantity 
limits, and revise the same as it finds necessary, as to 
particular commodities or classes of commodi- 
72 ities, where it finds that available purchasers 
in greater quantities are so few as to render 
differentials on account thereof unjustly discrim¬ 
inatory or promotive of monopoly in any line of 
commerce; and the foregoing shall then not be con¬ 
strued to permit differentials based on differences in 

quantities greater than those so fixed and established: 

• • •» 


The second of the provisos quoted above is hereinafter some¬ 
times referred to as the “quantity limit proviso.” 

7. In July, 1947, the Commission announced that it was 
commencing an investigation of the rubber tire industry 
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for the purpose of determining whether or not it should fix 
and establish a quantity limit in the sale of rubber tires 
and tubes pursuant to the aforesaid quantity limit proviso. 
This was the first time the Commission had attempted to 
use the powers given it by said quantity limit proviso. At 
that time and at all times thereafter up to December 22, 
1948, the Commission had no established rules of procedure 
for the conduct of investigations or for the conduct of 
hearings pursuant to the aforesaid quantity limit proviso. 
Nevertheless the Commission proceeded with its investiga¬ 
tion. 

8. In the course of such investigation the Commission 
required plaintiff to make answer to two questionnaires 
mailed: to plaintiff by the Commission. On both occasions 
plaintiff made timely protest that the Commission had no 
power to require answers but the Commission overrode 
plaintiff’s protest and summarily invoked a penalty of $100 
per day. Because of this threat and without waiving its 
protest, plaintiff submitted the required information. 

9. On December 22, 1948, the Commission amended its 
Rules of Practice by adding thereto Section 2.30 “Proce¬ 
dure for establishing quantity limits”, 16 CFR, 1950 Supp. 

2.30 (hereinafter referred to as “Rule 2.30”), and 
73 amended its statement of General Procedures by add¬ 
ing thereto Section 7.11 “Procedure in fixing quan¬ 
tity limits for any commodity or class of commodities”, 16 
CFR, Supp. 1950 7.11 (hereinafter referred to as “Rule 
7.11”) which Rules were published in the Federal Register 
for January 14, 1949, 14 F. R. 200, 201. 

10. On October 4, 1949, the Commission, pursuant to pro¬ 
cedure established by its Rules 2.30 and 7.11, caused to be 
published in the Federal Register, 14 F. R. 6044, a “Notice 
of hearing on fixing quantity limit for replacement rubber 
tires and tubes to all manufacturers, distributors, dealers 
and other vendors or purchasers of replacement rubber and 
synthetic rubber tires and tubes as a class of commodity, 
and all other parties interested in said class of commodity” 
(hereinafter referred to as the “Notice of Hearing”). 
Thereafter on November 9, 1949, an amendment to said 
Notice was published, 14 F. R. 6776; and thereafter, on 
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November 17 and December 16,1949, further amendments of 
said Notice were published, 14 F. R. 6980, 7543. 

11. Said Notice of Hearing proposed the issuance of a 
quantity limit rule and stated that interested parties might 
submit data, views or argument concerning the proposed 
rule on or before November 18, 1949. Amendments of the 
Notice of Hearing referred to in Paragraph 9 above changed 
the final date for the submission of data, views or argu¬ 
ment from November 18, 1949 to January 19, 1950. 

12. On December 5, 1949, plaintiff, by its attorneys, duly 
filed with the Secretary of the Commission a petition that 
the Commission’s aforesaid Rules 2.30 and 7.11 be amended 

to conform with the requirements of the Clayton Act, 
74 the Administrative Procedure Act and the Constitu¬ 
tion of the United States. A copy of said petition is 
annexed hereto, made a part hereof and marked Exhibit A. 
In said petition plaintiff also asked that the aforesaid 
Notice of Hearing issued pursuant to Rules 2.30 and 7.11 
be vacated. On December 9,1949, counsel for plaintiff was 
informed by the Secretary of the Commission by letter that 
on December 7,1949 the Commission had summarily denied 
plaintiff’s petition. A copy of said letter is annexed hereto, 
made a part hereof and marked Exhibit B. 

13. On December 29,1949, plaintiff commenced an action 
in the United States District Court for the District of Co¬ 
lumbia against the Federal Trade Commission and its then 
members seeking to enjoin the proceedings which the Com¬ 
mission was then holding and threatening to hold under 
said Rules 2.30 and 7.11, on the ground that any proceed¬ 
ing held pursuant to those rules did not accord to plaintiff 
and other participants the rights assured to them by the 
requirements of the Clayton Act, the Administrative Pro¬ 
cedure Act and the Constitution of the United States. Plain¬ 
tiff also moved for a preliminary injunction against the 
continuation of this unlawful proceeding. On January 18, 
1950, plaintiff’s motion for a preliminary injunction was 
denied and its complaint was dismissed on the ground that 
the action was premature because no quantity limit rule 
had yet been issued. Goodyear Tire & Rubber Co., Inc. v. 
Federal Trade Commission, 88 F. Supp. 789 (D. D. C. 1950). 

14. Thereafter, at all stages of the proceeding up to and 
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including the issuance of Quantity-Limit Rule 203-1 as here¬ 
inafter set forth, the Commission purported to follow 

75 the procedure established by said Rules 2.30 and 7.11. 

15. On January 19, 1950, under protest, plaintiff 
submitted to the Commission certain data, views and argu¬ 
ment and requested oral argument thereon, all as permitted 
by said Rules 2.30 and 7.11. Certain other interested parties 
also submitted data, views and arguments of substantial 
length. 

16. On February 7,1950, plaintiff submitted rebuttal data, 
views and argument and requested rebuttal oral argument, 
all as permitted by said Rules 2.30 and 7.11. Certain other 
interested parties also submitted rebuttal data, views and 
arguments of substantial length. 

17. On February 10, 1950, plaintiff, through its counsel, 
was permitted by the Commission orally to argue its data, 
views and argument before the Commission. 

18. Later on the same day and on succeeding days, the 
Commission permitted other interested parties through 
their counsel to argue to the Commission the views, data 
and argument earlier submitted to the Commission not only 
by themselves but by other interested parties, and also to 
present to the Commission for the first time many new and 
erroneous assertions of fact and law. Following all of such 
arguments and presentations, plaintiff through its counsel 
by motion duly made requested the opportunity to refute 
such assertions by again requesting rebuttal oral argu¬ 
ment. Plaintiff’s request and all other motions were denied 
by the Commission by letter dated December 28, 1951, a 
copy of which is attached hereto as Exhibit C. By this 
letter the Commission also gave formal announcement that 
its hearing was closed. 

76 Final Order 

19. On a date unknown to plaintiff but variously given 
by defendants as either November 20,1951 or December 13, 
1951, the Commission adopted a quantity limit order, desig¬ 
nated as Quantity-Limit Rule 203-1, to fix and establish a 
quantity limit as to replacement tires and tubes made of 
natural or synthetic rubber for use on motor vehicles as a 
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class of commodity. Said order was accompanied by 44 Find¬ 
ings” and “Statement of Basis and Purpose of Quantity- 
Limit Rule 203-1” (hereinafter referred to as “statement”) 
of the majority of the Commission, and “Minority Findings 
of Commissioner Mason” and “Statement of Basis and 
Reason for Above Findings” of Commissioner Mason 
(hereinafter referred to as “minority statement”). Said 
order, findings and statements were published in the Fed¬ 
eral Register on January 4,1952,17 F. R. 113. By its terms 
the order is to become effective on April 7, 1952. 

Procedural Defects 

20. Said Quantity-Limit Rule 203-1 is invalid and unlaw¬ 
ful because the procedure followed by the Commission did 
not afford interested parties, including plaintiff herein, 
the 44 hearing” required by the aforesaid quantity limit 
proviso of Section 2(a) of the Clayton Act, as amended, and 
by Sections 4, 7 and 8 of the Administrative Procedure Act 
and by the Constitution of the United States, in that it failed 
to provide, among other things, that: 

(a) The proponent of any rule should have the bur¬ 
den of proof. Each interested party should have the 
right to know the claims of proponents of any proposed 
rule and should have an opportunity to examine the 
alleged facts on which any proposed rule is based. 
77 (b) Every interested party should have the 

right to present his case or defense by oral or 
documentary evidence, to submit rebuttal evidence and 
to conduct such cross-examinaiton as may be required 
for a full and true disclosure of the facts. 

(c) A written record should be kept of testimony 
and exhibits offered, together with all papers and re¬ 
quests filed in the proceeding, and this should consti¬ 
tute the exclusive record upon which findings and final 
quantity limit rules may be based. No rule should 
be issue except as supported by and in accordance with 
the reliable, probative and substantial evidence in the 
record. 

(d) Each interested party should have an oppor¬ 
tunity to submit proposed findings and conclusions, 
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and exceptions to decisions or recommended decisions 
or tentative decisions, and supporting reasons for such 
exceptions or proposed findings or conclusions; and 
the record should show all such findings, conclusions 
and exceptions presented, and any ruling thereon. 

(e) All decisions (including initial, recommended 
or tentative decisions) should become a part of the 
record and include a statement of (1) findings and con¬ 
clusions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law or discretion pre¬ 
sented on the record; and (2) the appropriate rule. 

21. Said Quantity-Limit Rule 203-1 is invalid and unlaw¬ 
ful because the procedure followed by the Commission prior 
to the issuance of said Quantity-Limit Rule 203-1 was in 
any event illegal and in violation of plaintiff’s rights secured 
to plaintiff by the provisions of § 2(a) of the Clayton Act, as 
amended, the Administrative Procedure Act other than 
§§ 7 and 8 and other pertinent statutes and the Constitution 
of the United States in that: 

(a) Information unlawfully obtained from plaintiff 
as hereinabove set forth has been used and relied upon 
by the Commission in making its findings. 

(b) When the Commission’s resolution was issued 
in July, 1947, and at all times until December 22, 1948, 
the Commission had no prescribed rules of procedure 

whatever to govern the conduct of quantity 
78 limit proceedings. Plaintiff was therefore un¬ 
lawfully required during this time to resort to a 
procedure neither separately stated nor published in 
the Federal Register, and information obtained by the 
Commission under said procedure has unlawfully been 
used and relied upon by the Commission in making 
its findings. 

(c) The Commission’s Notice of Hearing was de¬ 
ficient in that it unlawfully failed to state the rule pro¬ 
posed, the purpose to be accomplished by the proposed 
rule and the ultimate matters of fact in support thereof, 
in violation of Commission Rules 2.30(d) (2) (i) and 
(ii). Plaintiff’s timely request that this Notice of 
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Hearing be vacated and a new and adequate notice be 
issued was denied by the Commission. 

(d) The Commission’s Notice of Hearing, as 
amended, unlawfully provided only the short period 
from January 20, 1950 to February 7, 1950, inclusive, 
within which plaintiff could examine and analyze the 
voluminous and complex written data, views and argu¬ 
ment submitted by other interested parties, prepare a 
rebuttal thereto, have such rebuttal printed, and file 
it with the Commission. The period thus allowed was 
too short to permit proper examination, analysis or 
factual check by plaintiff of the voluminous materials 
submitted by others. 

(e) Plaintiff has made timely request but has at all 
times unlawfully been denied by Commission rules and 
orders the right to present oral argument with respect 
to any of the written data, views and arguments filed 
by other interested parties, or to present either writ¬ 
ten or oral argument with respect to any of the writ¬ 
ten rebuttal data, views and arguments or oral argu¬ 
ments of any other interested parties. 

(f) The Commission in making its findings placed 
substantial reliance on: 

(i) Information, much of it incorrect or unreliable, 
obtained by the Commission before said “Notice of 
Hearing” of October 4, 1949, but not made known 
to plaintiff at that time or at any subsequent time 
prior to issuance of the Quantity-Limit Rule. 

(ii) Information, much of it incorrect or unre¬ 
liable, obtained by the Commission subsequent to 
February 10, 1950 but not made known to plaintiff 
when obtained or at any subsequent time prior to is¬ 
suance of the Quantity-Limit Rule. 

79 (g) Subsequent to the date set by the Com¬ 

mission for final submission of data, views 
or argument the Commission kept its “hearing” 
open and accepted new materials which plaintiff 
has not had an opportunity to see or meet. 

(h) Said hearing was not closed until after is¬ 
suance of Quantity-Limit Rule 203-1. 
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(i) The investigation and hearing conducted by 
the Commission were not adequate to inform the 
Commission as to the subject matter of its proceed¬ 
ing and rule. 

Substantive Defects 

22. Said Quantity-Limit Rule 203-1 is invalid and unlaw¬ 
ful in that it is not supported by the Commission’s find¬ 
ings; is vague, indefinite and ambiguous; is arbitrary, 
capricious, an abuse of and failure to exercise discretion 
and otherwise not in accordance with law; is in excess and 
abuse of statutory jurisdiction, authority and limitations 
and short of statutory right; is unsupported by substantial 
evidence or any evidence; and is unwarranted by the facts. 

23. Said Quantity-Limit Rule 203-1 is invalid and unlaw¬ 
ful because the Commission has failed to observe the re¬ 
quirements of the quantity limit proviso in that: 

(a) The Commission has made no finding as to the 
number of persons who are “available” to purchase in 
quantities greater than the quantity established as the 
limit by the Commission’s Rule or in any other 
quantity. 

(b) The Commission has made no finding as to the 
number of actual “purchasers” in quantities greater 
than 20,000 pounds ordered at one time for delivery 
at one time. 

(c) The Commission’s finding as to the number of 
“purchasers” in quantities greater than $600,000 an¬ 
nual volume is contrary to fact and is unlawful. 

(d) There is no connection between the Commis¬ 
sion’s findings as to purchasers in quantities greater 
than $600,000 annual volume and 20,000 pounds or¬ 
dered at one time for delivery at one time. 

80 (e) The Commission has not found and could 

not lawfully find that available purchasers in 
quantities greater than 20,000 pounds ordered at one 
time for delivery at one time are “few.” 

(f) The Commission’s finding that the number of 
purchasers of quantities greater than $600,000 annual 
volume are “few” is contrary to fact and unlawful, and 
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said purchasers are not few in the sense in which that 
word is used in the quantity limit proviso. 

(g) The Commission has not found and could not 
lawfully find that the number of available purchasers 
in quantities greater than 20,000 pounds ordered at one 
time for delivery at one time are so few as to “render’’ 
differentials on account thereof unjustly discrimina¬ 
tory or promotive of monopoly in any line of commerce. 

(h) The Commission’s finding that purchasers in 
greater quantities of $600,000 annual volume are so 
few as to “render” differentials on account thereof 
unjustly discriminatory and promotive of monopoly is 
contrary to fact and unlawful. 

(i) The Commission has made its findings with 
respect to differing prices which have not been shown 
to be “discriminations” in violation of the first part of 
§ 2(a) of the Clayton Act as amended by the Robinson- 
Patman Act. 

(j) The Commission has not found that any seller 
is quoting or using more than one price and therefore 
has not found that price “differentials” exist. 

(k) The price comparisons made by the Commis¬ 
sion are misleading and unlawful because they fail to 
take into account the difference in the total goods and 
services for which each price is paid. 

(l) The Commission has failed to adopt a lawful 
standard for differentiating those differentials which 
are “on account of quantity” from those which are 
not. 

(m) The Commission has unlawfully based its find¬ 
ings and order upon the conclusion, which is contrary 
to fact, that all prices lower than those paid by buyers 
in the smallest annual volumes are “differentials on 
account of quantity.” 

(n) The Commission has not found and could not 
lawfully find that any “differentials” are now or ever 
have been given “on account of” “quantities” 

“greater” than that established as the limit. 

81 (o) The Commission has not found and could 

not lawfully find that differentials on account of 
quantities greater than 20,000 pounds ordered at one 
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time for delivery at one time are “unjustly discrimina¬ 
tory or promotive of monopoly in any line of com¬ 
merce.” 

(p) The Commission’s finding that differentials on 
account of annual volume in excess of $600,000 are “un¬ 
justly discriminatory and promotive of monopoly” is 
contrary to fact and is unlawful. 

(q) The statement of the majority of the Commission 
contains many other errors, inconsistencies and inade¬ 
quacies. 

24. The so-called findings and statement of the majority 
of the Commission are based on data for the year 1947. 
Since that time economic conditions in the country in general 
and the tire industry in particular have changed to such an 
extent as to render such data obsolete and thus to invalidate 
said findings and statement and the order sought to be 
based thereon. 

Injury to Plaintiff 

25. The effect of said Quantity-Limit Rule 203-1, if al¬ 
lowed to stand, upon the business of plaintiff will be revolu¬ 
tionary because of the fact that the Commission has cast 
its Rule in a form which is quite foreign to the price struc¬ 
ture of plaintiff and of the replacement tire industry as 
a whole. Plaintiff has been accustomed for many years to 
quote prices to independent tire dealers based in part on 
annual volume of purchases. Plaintiff has never accorded 
a discount to a purchaser for ordering in multiple-carload 
quantities. The Rule issued by the Commission is couched 
in terms of limitation of discounts for multiple-carload 
orders. Yet its intendment as explained by the Commission 

in its statement is to prohibit annual volume dis- 
82 counts and to prevent cost savings experienced by 

plaintiff from being passed along to dealers who 
purchase over a carload per year. Its intended effect would 
therefore be to require plaintiff, and presumably the entire 
industry, to revise its entire pricing structure to conform 
to the Commission’s novel theory. Such revision of plain¬ 
tiff’s price structure would be disruptive of all of plaintiff’s 
replacement business, as well as expensive, inconvenient 
and otherwise burdensome. 
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26. Unless the effective date of the Commission’s role is 
postponed by order of this Court pending final determina¬ 
tion of this action, plaintiff will suffer great irreparable 
injury. If the rule is not stayed plaintiff must by April 7, 
1952 elect either to comply with it or to disregard it. 
If plaintiff elects to comply with the rule it must decide at 
its peril the meaning of the rule despite its many ambigui¬ 
ties and inconsistencies. In its broadest application the 
rule would prohibit discounts which have been allowed by 
plaintiff, and indeed by the entire industry, for many years 
and have never been regarded as anything but lawful and 
beneficial. If plaintiff elects not to comply pending judicial 
review plaintiff will be compelled to face almost measure¬ 
less risk of liability for treble damages for violation of the 
rule should the validity of the rule ultimately be upheld. 
Plaintiff should not be required to run this risk. 

27. In spite of its general terms the Rule does not apply 
equally to all companies. Neither does it apply to all low 
prices. Because of its indefiniteness it will not be construed 
in the same way by all companies. These inequalities are 

bound to cause disruption of plaintiff’s business, un- 
83 certainty of contract, loss to plaintiff of many of its 
customers, and loss of sales by many of plaintiff’s 
dealer customers which will at once be reflected in loss of 
sales by plaintiff. 

28. Unless said Quantity-Limit Rule 203-1 is finally ad¬ 
judged to be unlawful and void and is vacated, set aside 
and annulled by order of this Court, plaintiff will suffer 
great and irreparable injury. 

29. Plaintiff has exhausted its administrative remedies 
and is without other adequate remedy to secure to itself 
the rights provided by the statutes and the Constitution 
of the United States hereinabove referred to. 

30. A controversv exists within the meaning of the Fed- 
eral Declaratory Judgments Act, between plaintiff and de¬ 
fendants as to the validity of the Commission’s Rules 2.30 
and 7.11 and the procedure followed by the Commission, 
and the validity of Quantity-Limit Rule 203-1 issued pur¬ 
suant thereto. 

31. The order of the defendants set forth in 17 F.R. 113 
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is a final agency action for which review is provided in 
Section 10 of the Administrative Procedure Act. 

Wherefore, plaintiff prays: 

1. That a temporary or interlocutory injunction be en¬ 
tered herein restraining, enjoining and suspending until 
further order of the Court the effectiveness, operation and 
execution of said Quantity-Limit Rule 203-1 and any further 
action or proceeding by defendants in the Matter designated 
File 203-1; and 

2. That after final hearing this Court adjudge, 
84 order and decree that said Quantity-Limit Rule 203-1 
is in violation of the legal rights of plaintiff and is 
wholly void and that said rule be perpetually vacated, set 
aside and annulled and the effectiveness and execution 
thereof perpetually be restrained and enjoined; and 

3. That plaintiff may have such other, further and differ¬ 
ent relief as the Court may deem just and proper. 

Cahill, Gordon, Zachry & Reindel, 

By Mathias F. Correa, 

A member of the firm 

63 Wall Street, 

New York 5, N. Y. 

James E. Greeley, 

Wire Building, 

1000 Vermont Avenue, N. W., 

Washington 5, D. C. 

Attorneys for The Goodyear Tire 

& Rubber Company, Inc . 


Dated: March 3,1952. 
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85 Exhibit A 
UNITED STATES OF AMERICA 

Before 

FEDERAL TRADE COMMISSION 
File No. 203-1 

In the Matter of Rubber Tire Industry 

Petition for Amendment of Section 2.30 of the Federal 
Trade Commission’s Rule of Practice and Section 7.11 
of the Commission’s General Procedures and for Other 
Relief 

The Goodyear Tire & Rubber Company, Inc., by its attor¬ 
neys Cahill, Gordon, Zachry & Reindel, hereby petitions the 
Federal Trade Commission as follows: 

On January 14,1949 the Federal Trade Commission pub¬ 
lished in the Federal Register an amendment to its Rules 
of Practice, adding Section 2.30 ‘‘Procedure for establish¬ 
ing quantity limits”, and an amendment to its statement 
of General Procedures, adding Section 7.11 “Procedure in 
fixing quantity limits for any commodity or class of com¬ 
modities.” Thereafter, on October 4, 1949, referring to 
Section 2.30 of its Rules of Practice and Section 7.11 of its 
General Procedures, the Commission published in the Fed¬ 
eral Register a “Notice of Hearing on Fixing Quantity 
Limit for Replacement Rubber Tires and Tubes”, which 
was amended on November 9,1949. 

The Goodyear Tire & Rubber Company, Inc., is a seller 
of replacement tires and tubes and as such is an interested 
person within the meaning of Section 4(d) of the 

86 Administrative Procedure Act and of Section 2.31 of 
the Commission’s Rules of Practice. 

The Goodyear Tire & Rubber Company, Inc., hereby peti¬ 
tions for the following relief: 

1. Amendment of Section 2.30 of the Federal Trade Com¬ 
mission’s Rules of Practice and Section 7.11 of the Com¬ 
mission’s General Procedures to afford to interested parties 
a formal rule-making hearing of the kind described by 
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Sections 7 and 8 of the Administrative Procedure Act, such 
hearing to include the following: 

(a) The hearing shall be conducted before a presiding 
officer who shall act under published rules of the Com¬ 
mission and within its powers. 

(b) The proponent of any rule shall have the burden 
of proof. Each interested party shall have the right 
to know the claims of proponents of any proposed rule 
and shall have an opportunity to examine the alleged 
facts on which any proposed rule is based. 

(c) Every interested party shall have the right to 
present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence and to conduct 
such cross-examination as may be required for a full 
and true disclosure of the facts. 

(d) A written record shall be kept of testimony and 
exhibits offered, together with all papers and requests 
filed in the proceeding, and this shall constitute the 
exclusive record upon which findings and final quantity 

limit rules may be based. No rule shall be 
87 issued except as supported by and in accordance 
with the reliable, probative and substantial evi¬ 
dence in the record. 

(e) Each interested party shall have an opportunity 
to submit proposed findings and conclusions, and ex¬ 
ceptions to decisions or recommended decisions or 
tentative decisions, and supporting reasons for such 
exceptions or proposed findings or conclusions; and the 
record shall show all such findings, conclusions and ex¬ 
ceptions presented and any ruling thereon. 

(f) All decisions (including initial, recommended or 
tentative decisions) shall become a part of the record 
and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon 
all the material issues of fact, law or discretion pre¬ 
sented on the record; and (2) the appropriate rule. 

The basis for the relief requested is as follows: 

(a) Such amendment is required by Section 2(a) 
of the Clayton Act, as amended by the Robinson-Patman 
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Act, and Sections 4, 7 and 8 of the Administrative Pro¬ 
cedure Act. 

(b) Such amendment is required by the Fifth Amend¬ 
ment of the Constitution of the United States. 

(c) Such amendment is required by judicially estab¬ 
lished principles of administrative law. 

2. For an order vacating the notice published October 
4, 1949, as amended November 9, 1949. 

3. For an order fixing as early a day as possible 
88 as the day to hear oral arguments of counsel and 

receive briefs in support of this petition. Your peti¬ 
tioner believes that, because of the difficulty and novelty of 
the questions presented by this petition, oral argument and 
briefs will be of material aid to the Commission. 

4. For an immediate order postponing the date by which 
any interested party may present to the Commission, 
data, views or arguments concerning the proposed quantity 
limit or any other proposal, now fixed at December 19,1949, 
until a day 30 days after determination of this motion, in 
the event the motion is denied. Such an order is requested 
in order to avoid the heavy expense of preparing and print¬ 
ing data, views and arguments which will be wasted in the 
event the rule and procedures are amended. 

Respectfully submitted, 

The Goodyear Tire & Rubber 
Company, Inc., 

By Cahill, Gordon, Zachry & Reindel, 

63 Wall Street, 

New York 5, N. Y., 
Its Attorneys. 


December 5, 1949. 
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89 Exhibit B 

/ 

(Letterhead of) 

FEDERAL TRADE COMMISSION 
Washington 

December 7, 1949 

Cahill, Gordon, Zachry & Reindel, 

Attorneys at Law, 

63 Wall Street, 

New York 5, N. Y. 

In re: File 203-1 

Rubber Tire Quantity-Limit Proceeding. 


Gentlemen: 

The Commission has given due consideration to your 
petition, filed by you on December 5,1949, on behalf of your 
client, The Goodyear Tire & Rubber Company, Inc., that the 
Commission change the form and nature of the pending 
quantity limit proceeding, with respect to rubber tires and 
tubes, from that of an informal rule-making proceeding to 
that of a formal adversary rule-making proceeding. 

In the opinion of the Commission, its rules of practice 
and procedure for fixing quantity limts and the notice of 
hearing in File 203-1, as published in the Federal Register, 
are in accordance with law and the public interest; and 
therefore the Commission has denied the petition referred 
to above. 

By direction of the Commission. 

Very truly yours, 


(S.) D. C. Daniel, 

Secretary. 
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Exhibit C 

FEDERAL TRADE COMMISSION 

Washington 25 

Office of the Secretary 
and Executive Director 

December 28, 1951 

Cahill, Gordon, Zachry & Reindel, 

63 Wall Street, 

New York 5, New York. 

Attn: Mathias F. Correa, Esq. 

In re: File 203-1, A Quantity Limit Rule as to Replace¬ 
ment Tires and Tubes Made of Natural or Syn¬ 
thetic Rubber for Use on Motor Vehicles as a 
Class of Commodity. 

Gentlemen : 

On February 17, 1950, the Commission adjourned the 
hearing in the above matter until further notice to interested 
parties and their representatives who had filed appearances, 
some of whom had made requests, by way of so-called 
motions and otherwise, that had not then been acted upon. 

You are hereby informed that the Commission has fully 
considered each of such requests and has denied each and 
all of them. 

This is also notice to you that the Commission has closed 
the hearing in this matter. 

By the Commission. 


(S.) D. C. Daniel, 

Secretary. 
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104 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. 933—’52 

The Firestone Tire & Rubber Company, 1200 Firestone 
Parkway, Akron, Ohio, Plaintiff, 

v. 

The Federal Trade Commission, James M. Mead, Chairman, 
Lowell B. Mason, John Carson and Stephen J. Spin- 
garn, Washington 25, D. C., Defenda/nts 

Complaint for Declaratory Judgment and Injunction 


Comes now the plaintiff and states: 

1. This action arises under section 10 of the Administra¬ 
tive Procedure Act (5 U.S.C.A., sec. 1009); sections 301,305, 
306 and 315 of Title 11 of the District of Columbia Code; and 
section 2201 of Title 28 U.S.C. providing for Declaratory 
Judgments. 

2. Plaintiff, The Firestone Tire and Rubber Company, is 
a corporation organized and existing under the laws of the 
State of Ohio with its principal office and place of business 
in the City of Akron, State of Ohio. It is engaged, among 
other things, in the manufacture and sale throughout the 
United States of replacement tires and tubes made of 
natural or synthetic rubber for use on motor vehicles, and 
has an annual sales volume of many millions of dollars. 

3. Defendant Federal Trade Commission is a federal 

administrative agency created and established under 
105 the Federal Trade Commission Act (15 U.S.C.A. sec. 

41, et seq.); it is charged with the administration and 
enforcement of various laws including section 2 of the Clay¬ 
ton Act as amended by the Robinson-Patman Act. The 
individual defendants are the members of the Federal Trade 
Commission and are located and have their places of busi¬ 
ness in the District of Columbia. Each said member is sued 
individually and as a member of the Commission. 

4. Section 2 of the Clayton Act, as amended by section 
2(a) of the Robinson-Patman Act, after providing that 



nothing contained in said section (dealing with price dis¬ 
crimination) shall prevent differentials in price to different 
purchasers of commodities of like grade and quality which 
shall make only due allowance for differences in the cost of 
manufacture, sale, or delivery resulting from the differing 
quantities in which such commodities are to such purchasers 
sold or delivered, goes on to provide: 

“Provided, however. That the Federal Trade Commis¬ 
sion may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, and 
revise the same as it finds necessary, as to particular 
commodities or classes of commodities, where it finds 
that available purchasers in greater quantities are so 
few as to render differentials on account thereof un¬ 
justly discriminatory or promotive of monopoly in any 
line of commerce; and the foregoing shall then not be 
construed to permit differentials based on differences 
in quantities greater than those so fixed and estab¬ 
lished 

(hereinafter sometimes referred to as the “quantity limit 
proviso”). 

106 5. In July, 1947, the Commission announced that 

it was commencing an investigation of the rubber tire 
industry for the purpose of determining whether or not it 
should fix and establish a quantity limit in the sale of rubber 
tires and tubes pursuant to the aforesaid quantity limit 
proviso. At that time and at all times thereafter up to 
December 22,1948, the Commission had no established rules 
of procedure for the conduct of investigations or for the con¬ 
duct of hearings pursuant to the aforesaid quantity limit 
proviso. Nevertheless the Commission proceeded with its 
investigation. 

6. On December 22, 1948, the Commission amended its 
Rules of Practice by adding thereto Rule XXX “Procedure 
for establishing quantity limits’ * (16 CFR, Ch. 1, Part 2, 
Sec. 2.30), and amended its General Procedures by adding 
thereto section 18 “Procedure in fixing quantity limits for 
any commodity or classes of commodities” (16 CFR, Chap. 
1, Part 7, Sec. 7.11). Said rule and section were promul¬ 
gated through the Federal Register on January 14,1949. 
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7. On October 4, 1949, the Commission, pursuant to pro¬ 
cedure established by said Rule XXX and said section 18 
caused to be published in the Federal Register a “Notice of 
hearing on fixing quantity limit for replacement rubber 
tires and tubes to all manufacturers, distributors, dealers 
and other vendors or purchasers of replacement rubber and 
synthetic rubber tires and tubes as a class of commodity 
and all other parties interested in said class of corn- 

107 modity**, (14 Fed. Reg. 6044,16 CFR, Ch. 1). 

8. In said “Notice of Hearing** The Commission 
stated that on the basis of certain alleged facts and state¬ 
ments set forth in Appendix A to the Notice, it “appears** 
to the Commission that available purchasers in greater 
quantities of replacement tires and tubes for use on motor 
vehicles are so few as to render the differentials on account 
thereof unjustly discriminatory against purchasers in 
smaller quantities and promotive of monopoly in the lines 
of commerce in which the sellers and purchasers of said 
class of commodity are respectively engaged. It further 
stated that it appears to the Commission that a carload of 
20,000 pounds is the maximum quantity of tires and tubes 
as to which there will be a sufficient number of available 
purchasers so as not to render maximum differentials based 
thereon unjustly discriminatory or promotive of monopoly 
in any line of commerce in said commodity. The Commis¬ 
sion stated that it proposes a rule fixing and establishing 
said quantity as a quantity limit pursuant to the aforesaid 
quantity limit proviso. 

9. The * ‘Notice of Hearing* * further stated that interested 
parties may submit “data, views and argument** concerning 
said proposed quantity limit rule on or before the 18th day 
of November, 1949 and at the time of submitting such “data, 
views or argument** may request the Commission for oppor¬ 
tunity to be heard orally thereon. Amendments of 

108 the Notice changed the final date for the submission 
of written data, views or argument from November 

18,1949 to January 19,1950, specified the time of oral hear¬ 
ing thereon as “beginning at 10 A.M. e.s.t. on the 7th day 
of February, 1950*’, and provided that at any time prior to 
the oral hearing any interested party may present written 
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data, views or arguments in rebuttal. (14 Fed. Reg. 6776, 
16 CFR, Ch. 1; 14 Fed. Reg. 6980,16 CFR, Part 115.) 

10. On December 6,1949, plaintiff duly filed with the Com¬ 
mission a petition (dated December 5,1949) and a brief in 
support thereof requesting that the Commission’s aforesaid 
Rule XXX be repealed and set aside for the following 
reason: “It does not provide for a formal hearing as re¬ 
quired by section 2(a) of the Robinson-Patman Act, by 
sections 4(b), 7 and 8 of the Administrative Procedure Act, 
and by well settled doctrines of administrative and constitu¬ 
tional law”; it further requested that the Commission fix a 
day certain to hear oral argument of counsel in support of 
the petition. On the following day, December 7, 1949, the 
Commission, without a hearing or oral argument, denied 
plaintiff’s petition. 

11. On January 19, 1950, plaintiff, pursuant to the Com¬ 
mission’s aforesaid “Notice of Hearing”, filed its written 
views, data and argument in opposition to the proposed 
quantity limit and requested the opportunity to be heard 

orally thereon. Said written views, data and argu- 
109 ments consisted of the following five printed docu¬ 
ments: Brief by the law firm of Sanders, Gravelle, 
Whitlock & Howrey, Washington, D. C.; Economic Brief by 
T. G. MacGowan, Director of Marketing Research, The Fire¬ 
stone Tire and Rubber Company; an Economic Study pre¬ 
pared by Ralph C. Epstein, Ph.D., entitled “Concentration 
and Price Trends in the Rubber Tire Industry, 1930-47”; 
an Economic Study by Dr. Warren W. Leigh entitled “Gross 
Margins and Net Profits of Tire Dealers, 1923-1948”; and 
a published study by Dr. Warren W. Leigh entitled “Auto¬ 
motive Tire Sales by Distribution Channels, 1948”. 

12. On February 10, 1950, plaintiff, pursuant to para¬ 
graph (3) of said “Notice of Hearing” was heard orally 
on the written views, data and argument previously filed. 
At that time plaintiff, through counsel, protested against 
the failure of the Commission to grant a formal adversary 
hearing and made certain offers of proof—it introduced the 
written views, data and argument theretofore filed and 
offered to prove by competent witnesses and documentary 
evidence all the facts, opinions and conclusions contained 
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therein. After making said offers of proof plaintiff said 
to the Commission: 

“It is impossible in advance of a formal adversary 
hearing to set forth in detail the complete statement of 
all the evidence which might be offered. In snch a 
hearing the Commission would have the burden of 
proof. Until such burden is sustained, it is impossible 
for Firestone to identify all documents, name all wit¬ 
nesses, or set forth all tie proof it might introduce by 
way of direct examination, cross examination or 
110 rebuttal, to meet the Commission’s case. Our 
present offers of proof, therefore, are not and 
cannot be limited to the documents we have filed.” 

13. Neither the Commission nor its staff produced for the 
public record evidence in refutation of plaintiff’s views, 
data and argument or plaintiff’s offers of proof. 

14. On December 13,1951 the Commission issued, and on 
January 4, 1952 the Commission promulgated through the 
Federal Register, its “Findings, Order and Statement of 
Basis and Purpose” and the “Minority Findings of Com¬ 
missioner Mason” together with his “Statement of Basis 
and Reason”. 

15. The Majority Findings and Order of the Commission 
provide: 

“1 

Available purchasers in the greater quantities of 
annual dollar volumes of six hundred thousand (600,- 
000) dollars and more are so few as to render differ¬ 
entials on account thereof unjustly discriminatory 
against purchasers in smaller quantities and promotive 
of monopoly in the lines of commerce in which the 
sellers and purchasers, respectively, are engaged. 

2 

The carload quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time is 
the quantity upon which the maximum differential on 
account of quantity should be granted, that quantity 






58 


being the reasonable maximum as to which there will be 
a sufficient number of available purchasers so as not to 
render such a maximum differential unjustly discrimi¬ 
natory against purchasers in smaller quantities and 
promotive of monopoly in the lines of commerce in 
which the sellers and purchasers, respectively, are 
engaged. 

Ill 3 

For the purpose of preventing or lessening unjust 
discrimination against purchasers of smaller quanti¬ 
ties and promotion of monopoly in the lines of com¬ 
merce in which the sellers and purchasers, respectively, 
are engaged, it is reasonably necessary to fix and estab¬ 
lish the quantity of twenty thousand (20,000) pounds 
ordered at one time for delivery at one time as the 
' quantity limit so that said section of said Act shall not 
be construed to permit any greater differential based on 
quantity than that based on such quantity limit. 

Order 

It it therefore ordered that the following rule, which 
may be cited as Quantity Limit Rule 203-1, to fix and 
establish a quantity limit as to replacement tires and 
tubes made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity be, and it hereby 
is, promulgated to be in full force and effect on and 
after April 7,1952: 

The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 


16. The Minority Findings of Commissioner Mason pro¬ 
vide: 


“1 


The facts available in this proceeding are not such 
as to reasonably demonstrate that purchasers in quanti- 
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ties greater than 20,000 pounds ordered at one time 
for delivery at one time are so few as to render dif¬ 
ferentials on account thereof unjustly discriminatory 
or promotive of monopoly. 

2 

The facts available in this proceeding are not such as 
to reasonably demonstrate that there is a fewness of 
purchasers within the meaning of the statute. 

112 3 

The facts available in this proceeding are not such 
as to reasonably demonstrate the existence of condi¬ 
tions promotive to monopoly in the manufacture or 
distribution of replacement tires and tubes. 

4 

The facts available in this proceeding are not such as 
to demonstrate the existence of any reasonable rela¬ 
tionship between the quantity of $600,000 annual vol¬ 
ume and the quantity of 20,000 pounds ordered at one 
time for delivery at one time.” 

17. Said Quantity Limit Buie 203-1 is invalid and unlaw¬ 
ful because said Rule XXX and section 18 of the Commis¬ 
sion’s rules and procedures and the so-called hearing held 
thereunder did not afford interested parties, including 
plaintiff herein, the ‘‘ hearing’’ required by the aforesaid 
quantity limit proviso of section 2(a) of the Robinson-Pat- 
man Act and as well by sections 4, 7 and 8 of the Admin¬ 
istrative Procedure Act and by the Fifth Amendment to' 
the Constitution of the United States, in that it failed to 
provide, among other things, that: 

(a) The proponent of any rule shall have the burden 
of proof. Each interested party shall have the right 
to know the claims of proponents of any proposed rule 
and shall have an opportunity to examine the alleged 
facts on which any proposed rule ia based. 

(b) Every interested party shall have the right to 
present his case or defense by oral or documentary 
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evidence, to snbmit rebuttal evidence and to conduct 
such cross-examination as may be required for a full 
and true disclosure of the facts. 

(c) A written record shall be kept of testimony and 
exhibits offered, together with all papers and requests 

filed in the proceeding, and this shall constitute 
113 the exclusive record upon which findings and 
final quantity limit rules may be based. No rule 
shall be issued except as supported by and in accord¬ 
ance with the reliable, probative and substantial evi¬ 
dence in the record. 

(d) Each interested party shall have an opportunity 
to submit proposed findings and conclusions, and ex¬ 
ceptions to decisions or recommended decisions or 
tentative decisions, and supporting reasons for such 
exceptions or proposed findings or conclusions; and the 
record shall show all such findings, conclusions and 
exceptions presented, and any ruling thereon. 

(e) All decisions (including initial, recommended or 
tentative decisions) shall become a part of the record 
and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the 
material issues of fact, law or discretion presented on 
the record; and (2) the appropriate rule. 

18. The said Commission’s action, findings, order and 
quantity limit rule were arbitrary, capricious, an abuse of 
discretion, contrary to constitutional right, in excess of 
statutory jurisdiction and authority, without observation 
of procedure required by law, unsupported by substantial 
evidence, unwarranted by the facts, and otherwise not in 
accordance with the law, in that: 

(a) The Quantity Limit Rule fixing and establishing a 
quantity limit as to replacement tires and tubes of twenty 
thousand (20,000) pounds ordered at one time for delivery 
at one time is not sufficiently explicit to indicate ex¬ 
actly what pricing procedures the Commission intends to 
impose upon the tire industry, or how the rule is to be 
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interpreted and applied with reference to existing pricing, 
ordering and shipping practices. 

114 (b) Other statutory remedies consistent with effi¬ 
ciency in distribution which were required by law to 

be invoked prior to the institution of proceedings under the 
quantity limit proviso were not so invoked. 

(c) The Commission’s fact finding processes were de¬ 
fective and inadequate; its investigation and the reporting 
of its findings were inadequate, unrepresentative and mis¬ 
leading; the Commission failed to undertake a field investi¬ 
gation or obtain reliable facts and proceeded on a basis of 
inference based upon fragmentary and non-public informa¬ 
tion. 

(d) The Commission arbitrarily accepted off-the-record 
staff allegations and arbitrarily rejected factual statements 
which plaintiffs made at the public hearing and offered to 
prove. 

(e) There is no substantial evidence in the record to 
support the Commission’s findings; on the contrary the 
views, data and argument submitted by interested parties 
supports the minority findings. 

(f) There is no relationship between the remedy promul¬ 
gated by the Commission and the one permitted by the 
statute. The Quantity Limit Rule requires plaintiff to 
change its discount structure from an annual volume basis 
to a shipment basis, whereas the quantity limit proviso does 
no more than authorize the Commission to place limits on 
existing quantity discounts. 

(g) There is no relationship between the remedy promul¬ 
gated by the Commission and the one permitted by 

115 the evidence and findings. The Commission found 
that the 63 buyers who purchase an annual volume of 

more than $600,000 of tires and tubes are so few as to 
render the discounts they receive unjustly discriminatory 
and promotive of monopoly. Based on this finding with 
reference to annual volume the Commission established 
a quantity limit, not in terms of annual volume, but in terms 
of a single purchase of a carload. There was no evidence 
before the Commission that bore upon the effect of single 
purchases in quantities greater or less than a carload. 
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(h) The “judgment” of the Commission “that discounts 
based on volume of transactions over a period of time are 
arbitrary and that those based on single transactions are 
not,” is not supported by evidence or law. 

(i) 63 concerns operating throughout the nation and com¬ 
peting with each other in local tire markets are not “few” 
within the meaning of the statute. 

(j) Available purchasers in carloads are not “few” 
within the meaning of the statute, in that, according to the 
Commission’s “Notice of Hearing” one-third of all tire 
purchasers in the replacement field, 16,066 in number, are 
available as purchasers of carload quantity or larger. 

(k) There is no substantial evidence to support the Com¬ 
mission’s finding that available purchasers of “annual dol¬ 
lar volumes of six hundred thousand (600,000) dollars and 
more” are so few as to “render” differentials in price on 

account thereof “unjustly discriminatory” or “pro- 
116 motive” of monopoly within the meaning of the 
statute. 

(l) There is no substantial evidence to support the Com¬ 
mission’s finding that a “carload quantity of twenty thous¬ 
and (20,000) pounds ordered at one time for delivery at 
one time ” is the “reasonable maximum as to which there 
will be a sufficient number of available purchasers so as 
not to render such a maximum differential unjustly dis¬ 
criminatory against purchasers in smaller quantities and 
promotive of monopoly in the lines of commerce in which the 
sellers and purchasers, respectively, are engaged.” 

(m) The price data used by the Commission in computing 
price discriminations were not properly comparable, in that, 
f.o.b. prices were compared with delivered prices and whole¬ 
sale prices were compared with! retail prices. 

(n) There was no showing by the Commission that dealers 
have been injured by the industry’s pricing practices, nor 
that the public has been injured, nor that among manu¬ 
facturers there has been anything but free, vigorous and fair 
competition. 

(o) Competitive conditions in the tire industry do not 
warrant imposition of any quantity limit. 

(p) The quantity limit fixed and established by the Com¬ 
mission is contrary to the public interest, contrary to the 
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statute, and would cause irreparable and permanent injury 
to plaintiff. 

(q) The order and rule promulgated by the Corn- 

117 mission violates plaintiff’s rights under the Fifth 
Am endment to the Constitution, in that, it destroys 

plaintiff’s contract and property rights without due process 
of law. 

19. The said order and rule, insofar as they apply to 
plaintiff, are unwarranted by the facts, in that, the findings 
of the Commission have no relation to The Firestone Tire 
and Rubber Company. Firestone sells its tires in the re¬ 
placement market to dealers and consumers only, all bear¬ 
ing the name “Firestone”; it does not manufacture or sell 
private brand, special brand, or “associated line” tires, nor 
does it use the cost plus method of sale; any dealer who 
purchases $250,000 worth of tires per year gets Firestone’s 
largest discount; this annual volume is well within the 
figure of $600,000, selected by the Commission as the critical 
figure. 

20. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgment Act, between plaintiff and the 
defendants as to the validity of the Commission’s proce¬ 
dure and as to the validity of the Quantity Limit Rule 
issued thereunder. 

21. Plaintiff is threatened with immediate and irrepar¬ 
able damage and injury in the following respects: 

(a) A quantity limit of the kind fixed and established by 
► the Commission will drastically disturb, disrupt and other¬ 
wise injuriously affect the relations obtaining in the tire 
industry between manufacturers and sellers of tires and 
tubes, including plaintiff, and its customers. Doubt and 

uncertainty as to the scope, interpretation and ap- 

118 plication of such a quantity limit will prevent the 
continuance of established relations between sellers 

including plaintiff herein and its customers. 

(b) Said rule is cast in a form having no relationship to 
existing price structures of plaintiff or of the industry as 
a whole. Historically, plaintiff’s discount structure has 
been based in large part on annual volume of purchases; 
such structure is not now and never has been based on 
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multiply carload shipments. While the rule issued by the 
Commission is couched in terms of limitation of discounts 
on multiple carload orders and shipments, its intendment 
as explained by the Commission in its accompanying state¬ 
ment is to prohibit annual volume discounts and to pre¬ 
vent cost savings experienced by plaintiff from being passed 
on to the dealer who purchases more than a carload. Such 
intended effect would require plaintiff, and supposedly the 
industry as a whole, to revise its entire pricing structure 
to conform to the Commission’s theories. Such revision 
will be expensive, inconvenient, and burdensome, and will 
deprive plaintiff of its inalienable right to price its own 
products. 

(c) If the rule is not stayed plaintiff must by April 7,1952 
elect either to comply with it or disregard it. If plaintiff 
elects to comply with the rule it must decide at its peril the 
meaning of the rule despite its many ambiguities and in¬ 
consistencies. In its broadest application the rule would 

prohibit discounts which have been allowed by plain- 
119 tiff for many years and have never been regarded 
as anything but lawful and beneficial. If plaintiff 
elects not to comply pending judicial review, plaintiff will 
be compelled to face the risk of liability for violation of the 
rule should its validity ultimately be upheld. Plaintiff 
should not be required to run this risk. 

(d) Plaintiff is not permitted to know the evidence, if 
any, in support of the quantity limit fixed by the defend¬ 
ants or probe the validity of such evidence, by analysis, 
cross-examination, or otherwise. 

22. Plaintiff has exhausted its administrative remedies 
and is without other adequate remedy to prevent the Com¬ 
mission from proceeding further in violation of the rights 
secured to plaintiff by the statutes and the Constitution of 
the United States hereinabove referred to. 

23. The said findings, order and rule of the defendants 
constitute a final agency action for which review is pro¬ 
vided in section 10 of the Administrative Procedure Act. 

Wherefore, plaintiff prays for a judgment: 

(1) Declaring that the Federal Trade Commission in 
fixing and establishing a quantity limit pursuant to the * 
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quantity limit proviso of section 2(a) of the Robinson- 
Patman Act is subject to the provisions of the Administra¬ 
tive Procedure Act and particularly of sections 4, 7 and 8 
thereof in the conduct of hearings under such pro- 

120 viso in respect of the rubber tire industry. 

(2) Declaring that Quantity Limit Rule 203-1, to 
fix and establish a quantity limit as to replacement tires and 
tubes, is invalid. 

(3) Perpetually enjoining and restraining the operation 
and effectiveness of said Quantity Limit Rule 203-1 and 
all further proceedings by the defendants, their agents, 
servants, employees and attorneys under or pursuant to 
said rule. 

(4) Pending the trial of this action, plaintiff prays for 
a preliminary injunction restraining the defendants, their 
agents, servants, employees and attorneys from making 
effective or operative said quantity limit rule. 

(5) For such other, further and different relief as this 
Court deems just. 

Dated: March 3,1952. 

Sanders, Gravelle, Whitlock & Howrey, 

By Edward F. Howrey, 

L. A. Gravelle, 

Harold F. Baker, 

Shoreham Building, 
Washington 5, D. C., 
Attorneys for The Firestone Tire 
<& Rubber Company. 

121 District of Columbia, 

City of Washington, ss: 

Edward F. Howrey, being first duly sworn, says that he 
is a member of the law firm of Sanders, Gravelle, Whitlock 
& Howrey, attorneys for The Firestone Tire & Rubber 
Company, the plaintiff herein, and is fully informed con¬ 
cerning the facts and circumstances involved in this action; 
that he has read and knows the contents of the foregoing 
complaint and he verily believes the facts stated therein 
to be true. 


Edward F. Howrey. 
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Subscribed and sworn to before me this 3rd day of March, 
1952. 

Mary V. Judge, 
Notary Public, D. C. 
Commission expires October 1, 1955. 

Service was made on the United States on March 3, 1952 
by delivering a copy to the United States Attorney and by 
sending a copy to the Attorney General of the United States 
by registered mail. 

Edward F. Howrey, 

Shoreham Building, 

Washington 5, D. C. 

• •••••• 

135 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

No. 945—’52 

Allied Tire & Battery Company, an Illinois Corporation, 
610 West 35th Street, Chicago, Illinois; 

Ace Tire & Vulcanizing Co., an Illinois Corporation, 1122 
West Washington Boulevard, Chicago, Illinois; 
Associated Tire and Battery Co., an Illinois Corporation, 
2108 South California Avenue, Chicago, Illinois; 

Arthur Bunge, Otto Deters, Alfred Spellmeyer, and 
Joseph Hines, co-partners, doing business as Bunge’s 
Gas & Tires, 280 South Grove Street, Elgin, Illinois; 
Wm. J. Cassidy Tire & Auto Supply Co., an Illinois Cor¬ 
poration, 1227 West Roosevelt Road, Chicago, Illinois; 
Consumers Tire & Supply Company Inc., an Illinois Cor¬ 
poration, 1146 West Roosevelt Road, Chicago, Illinois; 
Stuart DeJong, doing business as Stu DeJong, 11021 South 
Michigan Avenue, Chicago, Illinois; 

Dunne General Tire and Supply Company, an Illinois Cor¬ 
poration, 2249 South Cottage Grove Avenue, Chicago, 
Illinois; 

Samuel M. Duxler, doing business as Samuel M. Duxler 
& Co., 1910 West Irving Park Road, Chicago, Illinois; 
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Al Frank, doing business as Al’s Tire Sales & Supply Co., 
8104 South Cottage Grove Avenue, Chicago, Illinois; 

Harry Harris and Katherine J. Harris, co-partners, doing 
business as Harris Tire Co., 116 South Second Street, 
Rockford, Illinois; 

Albert G. Hoppe, doing business as The Hoppe Company, 
615 North Ogden Avenue, Chicago, Illinois; 

Paul Jacobs, doing business as Central Tire Co., 1925 
South State Street, Chicago, Illinois; 

136 Thomas D. Jones and Charles A. Halgreen, doing 
business as Gibson Service, 5424 South Kimbark 
Avenue, Chicago, Illinois; 

Al B. Maier and Company, Inc., an Illinois Corporation, 
6019 North Broadway, Chicago, Illinois ; 

Joseph J. Moss and Morton Moss, co-partners, doing busi¬ 
ness as Chicago Tire & Supply Co., 2700 South Michigan 
Avenue, Chicago, Illinois; 

H. J. Nachtman Co., an Iowa Corporation, 7th and Bluff 
Streets, Dubuque, Iowa; 

National Battery & Supply Company, an Hlinois Corpora¬ 
tion, 55 East 23rd Street, Chicago, Hlinois; 

Elon G. Pearson, doing business as Pearson’s Auto Supply, 
3731 North Ashland Avenue, Chicago, Hlinois; 

Jack Pekoe and Phil Pekoe, co-partners, doing business as 
Acorn Tire & Supply Co., 725 West Jackson Boulevard, 
Chicago, Hlinois; 

Alfred H. Perlman, Inc., an Hlinois Corporation, 2915 
South Michigan Avenue, Chicago, Hlinois; 

George C. Peterson Co., a Delaware Corporation, 2606 
North Elston Avenue, Chicago, Hlinois; 

Samuel Postmus and Harry Reitsma, co-partners, doing 
business as Wentworth Tire Service, 11024 South Went¬ 
worth Avenue, Chicago, Hlinois; 

Arthur Richmond, doing business as South Tire Service, 
6622 South State Street, Chicago, Hlinois; 

Rockford Tire & Vulcanizing Co., an Hlinois Corporation, 
215 North Church Street, Rockford, Hlinois; 

Morris Rottman, doing business as Municipal Tire Co., 
1814 South Wabash Avenue, Chicago, Hlinois; 
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Charles Schoulda, doing business as Schoulda’s Tire & 
Battery Supply Co., 5010 West Cermak Road, Cicero, 
Illinois; 

137 Serlin Tire Co., an Illinois Corporation, 1400 South 
Michigan Avenue, Chicago, Illinois; 

Smith Oil & Refining Co., an Illinois Corporation, 1102 
Kilhurn Avenue, Rockford, Illinois; 

Victor Stanfa and Joseph Stanfa doing business as Stanfa 
Bros. Tire Co., 14245 South Western Avenue, Blue Island, 
Illinois, and 15427 Center Street, Harvey, Illinois; 

Louis A. Storto, Angeline Storto, Joseph Storto, Marie 
Storto, and Josephine Storto, co-partners, doing busi¬ 
ness as Racine Auto & Home Supply Co., 701 South Ra¬ 
cine Avenue, Chicago, Hlinois; 

Terman Tire & Supply Co., an Hlinois Corporation, 3620 
North Milwaukee Avenue, Chicago, Hlinois; 

United Standard Products, Inc., an Hlinois Corporation, 
2520 South Wabash Avenue, Chicago, Hlinois; 

Werd & Schaefer, Inc., an Illinois Corporation, 2148 South 
Western Avenue, Chicago, Hlinois; 

Yantis-Harper Company, an Arkansas Corporation, Fort 
Smith, Arkansas; 

Plaintiffs , 


v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson, and Stephan J. Spingarn, 

Defendants 


138 Complaint 

Plaintiffs, complaining of Defendants, allege as follows: 

1. Each of the Plaintiffs, Allied Tire & Battery Com¬ 
pany, Ace Tire & Vulcanizing Co., Associated Tire and 
Battery Co., Wm J. Cassidy Tire & Auto Supply Co., Con¬ 
sumers Tire & Supply Company, Inc., Dunne General Tire 
and Supply Company, A1 B. Maier and Company, Inc., 
National Battery & Supply Company, Alfred H. Perlman, 
Inc., Rockford Tire & Vulcanizing Co., Serlin Tire Co., 
Smith Oil & Refining Co., Terman Tire & Supply Co., United 
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Standard Products, Inc., and Werd & Schaefer, Inc., is a 
corporation organized and existing under and by virtue of 
the laws of the State of Illinois, and is a citizen and resident 
of the State of Illinois. The Plaintiff, H. J. Nachtman Co., 
is a corporation organized and existing under and by 
virtue of the laws of the State of Iowa, and is a citizen and 
resident of the State of Iowa. The Plaintiff, George C. 
Peterson Co., is a corporation organized and existing under 
and by virtue of the laws of the State of Delaware, and is 
duly licensed to transact business in the State of Illinois, 
and is a citizen and a resident of the State of Illinois. The 
Plaintiff, Yantis-Harper Company, is a corporation exist¬ 
ing under and by virtue of the laws of the State of Ar¬ 
kansas, and is a citizen and resident of the State of Ar¬ 
kansas. All of the remaining Plaintiffs are citizens and 
residents of the State of Illinois. 

2. Plaintiffs are engaged in the purchase and resale of 
replacement times and tubes made of natural and synthetic 
rubber for use on motor vehicles, and their trading area 
generally is the metropolitan area within which their 
139 business are located as described in the caption 
hereof. The plaintiff, Rockford Tire & Vulcanizing 
Co., operates stores in Rockford, Freeport, Belvidere, Dixon 
and Sterling, Illinois. The number of years in which the 
plaintiffs have been engaged in business as tire dealers, 
and the approximate amounts of their annual sales volume 
of tires and tubes are as set forth in the following tabulation: 

Annual 
Years in Sales 


Name of Plaintiff Business Volume 

Allied Tire & Battery Company. 16 $500,000 

Ace Tire <fe Vulcanizing Co. 35 30,000 

Associated Tire and Battery Co. 4 300,000 

Arthur Bunge, Otto Deters, Alfred Spellmeyer, and Joseph 
Hines, co-partners, doing business as Bunge’s Gas & Tires. 23 400,000 

Wm. J. Cassidy Tire & Auto Supply Co. 30 800,000 

Consumers Tire & Supply Company, Inc. 30 150,000 

Stuart DeJong, doing business as Stu DeJong. 25 30,000 

Dunne General Tire and Supply Company. 21 325,000 

Samuel M. Duxler, doing business as Samuel M. Duxler 

& Co. 26 80,000 

A1 Frank, doing business as Al’s Tire Sales & Supply Co. 21 150,000 

Harry Harris and Katherine J. Harris, co-partners, doing 

business as Harris Tire Co. 6 100,000 

Albert G. Hoppe, doing business as The Hoppe Company.. 36 200,000 

Paul Jacobs, doing business as Central Tire Co. 1 350,000 
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Annual 
Years in Sales 

Name of Plaintiff Business Volume 

Thomas D. Jones and Charles A. Halgreen, doing business 

as Gibson Service. 32 13,000 

A1 B. Maier and Company, Inc. 30 500,000 

Joseph J. Moss and Morton Moss, co-partners, doing busi¬ 
ness as Chicago Tire <fe Supply Co. 20 75,000 

H. J. Nachtman Co. 5 400,000 

National Battery <fe Supply Company. 12 250,000 

Elon G. Pearson, doing business as Pearson’s Auto Supply. 28 125,000 

Jack Pekoe and Phil Pekoe, co-partners, doing business as 

Acorn Tire & Supply Co. 25 300,000 

Alfred H. Perlman, Inc. 35 250,000 

George C. Peterson Co. 34 150,000 

Samuel Postmus and Harry Reitsma, co-partners, doing 

business as Wentworth Tire Service. 20 250,000 

Arthur Richmond, doing business as South Tire Service_ 10 350,000 

Rockford Tire & Vulcanizing Co. 10 650,000 

Morris Rottman, doing business as Municipal Tire Co. 28 200,000 

Charles Schoulda, doing business as Schoulda’s Tire & 

Battery Supply Co. 26 50,000 

Serlin Tire Co. 46 500,000 

Smith Oil & Refining Co. 35 600,000 

Victor Stanfa and Joseph Stanfa, doing business as Stanfa 

Bros. Tire Co. 5 80,000 

Louis A. Storto, Angeline Storto, Joseph Storto, Marie 
Storto, and Josephine Storto, co-partners, doing business 

as Racine Auto « Home Supply Co. 32 150,000 

Terman Tire & Supply Co. 25 375,000 

United Standard Proaucts, Inc. 33 50,000 

Werd & Schaefer, Inc. 4 400,000 

Yantis-Harper Company. 38 275,000 


140 

3. Defendant, Federal Trade Commission, (hereinafter 
sometimes referred to as the “Commission”) is an admin¬ 
istrative agency created and established by the Federal 
Trade Commission Act of 1914, 38 Stat. 717 (1914) 15 
IJSCA, Sec. 41, et. seq., and is charged with the adminis¬ 
tration and enforcement of said Act and other Acts in¬ 
cluding the Clayton Act as amended by the Robinson-Pat- 
man Act, and is found and has its place of business within 
the District of Columbia. 

4. The individual defendants named above are all the 
members of the Commission now living and they officially 
reside and are found in the District of Columbia. Each 
is sued individually and as a member of the Commis¬ 
sion. 

141 5. There is at the time of the filing of this Com¬ 
plaint an unfilled vacancy in the membership of the 

Commission, caused by the recent death of William A. 
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Avres. In the event of the filling of such vacancy during 
the pendency of this suit, plaintiffs pray that the person 
filling such vacancy may be made a party defendant hereto, 
both in his or her official and individual capacity. 

6. The jurisdiction of the Court in this action arises under 
Sections 11-301, 11-305, 11-306, 11-315 of the District of 
Columbia Code; under Section 10 of the Administrative 
Procedure Act, 60 Stat. 243, 5 U. S. C. Para. 1009 (1946); 
and under the Declaratory Judgments Act, 62 Stat. 964 
(1948) as amended 63 Stat. 105 (1949), 28 U. S. C. Para. 
2201 (Supp. 1951). The matter in controversy exceeds the 
sum of $3,000, exclusive of interest and costs. 

7. Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, 49 Stat. 1528 (1936), 15 U. *S. C. 
Para. 13 (1946) after prohibiting price discrimination under 
certain circumstances, provides as follows: 

“Provided, That nothing herein contained shall pre¬ 
vent differentials which make only due allowance for 
differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold 
or delivered: Provided, however, That the Federal 
Trade Commission may, after due investigation and 
hearing to all interested parties, fix and establish quan¬ 
tity limits, and revise the same as it finds necessary, as 
to particular commodities or classes of commodities, 
where it finds that available purchasers in greater quan¬ 
tities are so few as to render differentials on account 
thereof unjustly discriminatory or promotive of 
monopoly in any line of commerce; and the foregoing 
shall then not be construed to permit differentials based 
on differences in quantities greater than those so fixed 
and established; • * •” 

The last provision quoted above is hereinafter some¬ 
times referred to as the “quantity limit proviso.” 

8. In July, 1947, the Commission announced that it was 
commencing an investigation of the rubber tire industry for 
the purpose of determining whether or not it should fix and 
establish a quantity limit in the sale of rubber tires and 
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tubes pursuant to the aforesaid quantity limit proviso. 
This was the first time the Commission had attempted to use 
the powers given it by said quantity limit proviso. At that 
time and at all times thereafter up to December 22,1948, the 
Commission had no established rules of procedure for the 
conduct of investigations or for the conduct of hearings 
pursuant to the aforesaid quantity limit proviso. Never¬ 
theless the Commission proceeded with its investigation. 

9. On December 22, 1948, the Commission amended its 
Rules of Practice by adding thereto Section 2.30 (16 C. F. R. 
Chap. 1, Part 2) “Procedure for establishing quantity 
limits” (hereinafter referred to as “Rule 2.30”), and 
amended its statement of General Procedures by adding 
thereto Section 7.11 (16 C. F. R. Chap. 1, Part 7) “Pro¬ 
cedure in fixing quantity limits for any commodity or class 
of commodities” (hereinafter referred to as “Rule 7.11”) 
which Rules were published in the Federal Register for Jan¬ 
uary 14, 1949. Thereafter, at all stages of the proceeding 
up to and including the issuance of Quantity Limit Rule 
203-1 as hereinafter set forth, the Commission purported 
to follow the procedure established by said Rules 2.30 and 
7.11. 

10. On October 4,1949, the Commission, pursuant to pro¬ 
cedure established by its Rules 2.30 and 7.11, caused 

143 to be published in the Federal Register a “Notice 
of hearing on fixing quantity limit for replacement 
rubber tires and tubes to all manufacturers, distributors, 
dealers and other vendors or purchasers of replacement 
rubber and synthetic rubber tires and tubes as a class of 
commodity, and all other parties interested in said class of 
commodity.” 

11. On January 4, 1952, there was published in the Fed¬ 
eral Register (Vol. 17, Number 3, Pages 113-120) the “Find¬ 
ings, Order and Statement of Basis and Purposes” of the 
majority of the Commission which had been adopted by 
the majority on December 13,1951, and the “Minority Find¬ 
ings of Commissioner Mason” and his “Statement of Basis 
and Reason.” 
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12. The “Majority Findings and Order” of the Commis¬ 
sion provide: 

“Findings 

1 

Available purchasers in the greater quantities of 
annual dollar volumes of six hundred thousand (600,- 
000) dollars and more are so few as to render dif¬ 
ferentials on account thereof unjustly discriminatory 
against purchasers in smaller quantities and promotive 
of monopoly in the lines of commerce in which the 
sellers and purchasers, respectively, are engaged. 

2 

The carload quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time is 
the quantity upon which the maximum differential on 
account of quantity should be granted, that quantity 
being the reasonable maximum as to which there will 
be a sufficient number of available purchasers so as 
not to render such a maximum differential unjustly 
discriminatory against purchasers in smaller quanti¬ 
ties and promotive of monopoly in the lines of com¬ 
merce in which the sellers and purchasers, respectively, 
are engaged. 

144 3 

For the purpose of preventing or lessening 
unjust discrimination against purchasers of smaller 
quantities and promotion of monopoly in the lines of 
commerce in which the sellers and purchasers, re¬ 
spectively, are engaged, it is reasonably necessary to 
fix and establish the quantity of twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time as the quantity limit so that said section of 
said Act shall not be construed to permit any greater 
differential based on quantity than that based on such 
quantity limit. 
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Order 

It Is Therefore Ordered that the following rule, 
which may be cited as Quantity Limit Rule 203-1, to 
fix and establish a quantity limit as to replacement tires 
and tubes made of natural or synthetic rubber for use 
on motor vehicles as a class of commodity be, and it 
hereby is, promulgated to be in full force and effect 
on and after April 7, 1952: 

The quantity limit as to replaceemnt tires and 
tubes made of natural or synthetic rubber for use 
on motor vehicles as a class of commodity is twenty 
thousand (20,000) pounds ordered at one time for 
delivery at one time.” 

13. The “Minority Findings of Commissioner Mason” 
provide: 

“1. 

The facts available in this proceeding are not such 
as to reasonably demonstrate that purchasers in quan¬ 
tities greater than 20,000 pounds ordered at one time 
for delivery at one time are so few as to render dif¬ 
ferentials on account thereof unjustly discriminatory 
or promotive of monopoly. 

2 . 

The facts available in this proceeding are not such as 
to reasonably demonstrate that there is a fewness of 
purchasers within the meaning of the statute. 

3 

The facts available in this proceeding are not such 
as to reasonably demonstrate the existence of condi¬ 
tions promotive of monopoly in the manufacture or 
distribution of replacement tires and tubes. 

145 4 

The facts available in this proceeding are not such 
as to demonstrate the existence of any reasonable rela- 
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tionship between the quantity of $600,000 annual vol¬ 
ume and the quantity of 20,000 pounds ordered at one 
time for delivery at one time.” 

14. Said Quantity-Limit Rule 203-1 is invalid and unlaw¬ 
ful because the procedure followed by the Commission did 
not afford interested parties, including plaintiffs herein, 
the “hearing” required by the aforesaid quantity limit 
proviso of Section 2(a) of the Clayton Act and by Sec¬ 
tions 4, 7 and 8 of the Administraitve Procedure Act and 
by the Constitution of the United States. Said procedure 
w r as unlawful in many additional respects. 

15. Said Quantity-Limit Rule 203-1 is invalid and unlaw¬ 
ful in that it is not supported by the Commission’s find¬ 
ings; is vague, indefinite and ambiguous; is arbitrary, 
capricious, an abuse of and failure to exercise discretion 
and otherwise not in accordance with law; is in excess and 
abuse of statutory jurisdiction, authority and limitations 
and short of statutory right; is unsupported by substantial 
evidence or any evidence; and is unwarranted by the facts. 

16. The effect of said quantity limit Rule 203-1 will 
inevitably be to alter radically the prices at which inde¬ 
pendent dealers, including plaintiffs, purchase tires. For 
many years, plaintiffs have been allowed by their suppliers 
a discount based on the annual volume of their purchases. 
This is the price structure which has prevailed historically 
and now prevails generally in the industry. Such annual 
discounts must be presumed to be cost-justified and legal 
under Section 2(a) of the Robinson-Patman Act. They con¬ 
stitute a recognition of differences in the cost of manu- 

146 facture, sale and delivery resulting from the differing 
methods and quantities in which tires and tubes are 
sold and delivered to different customers. They are also 
based upon recognition of the fact that many independent 
tire dealers, including most of the plaintiffs, perform neces¬ 
sary wholesaling, warehousing, selling, advertising, credit, 
promotional, and other essential functions for the manu¬ 
facturer and for small dealers in their neighborhoods, at a 
substantial saving in cost to the manufacturer and conse¬ 
quently to the consumer. Such plaintiffs are thus entitled 
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to a lower price to compensate them for taking over these 
functions and to enable them to compete against others who 
do not perform these functions and who, therefore, have 
a lower cost of doing business. The announced intention of 
the Commission is to wipe out all such annual volume dis¬ 
counts and change the entire pricing structure of the in¬ 
dustry from an annual volume basis to a single order and 
shipment basis with a quantity limit of a carload. This will 
seriously impair the ability of many of the plaintiffs to 
compete in the sale of replacement tires and tubes and to 
continue to perform the functions above-mentioned. 

17. In spite of its general terms the Rule does not apply 
equally to all sellers and purchasers. Neither does it apply 
to all low prices. Because of its indefiniteness it will not 
he construed in the same way by all sellers and purchasers. 
These inequalities are bound to cause disruption of plain¬ 
tiffs ’ business, uncertainty of contract and loss to plain¬ 
tiffs of customers. The proposed Rule will drasti- 

147 callv distrub, disrupt and otherwise injuriously af¬ 
fect the relations, contractual and otherwise, exist¬ 
ing between plaintiffs and their respective suppliers and 
customers, and will'cause plaintiffs great financial loss. 

18. Unless said Quantity-Limit Rule 203-1 is finally ad¬ 
judged to be unlawful and void and is vacated, set aside 
and annulled by order of this Court, plaintiffs will suffer 
great and irreparable injury. 

19. Plaintiffs have no adequate remedy at law. 

20. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgments Act, between Plaintiffs and 
defendants as to the validity of the procedure followed by 
the Commission, and the validity of Quantity-Limit Rule 
203-1 issued pursuant thereto. 

21. The said findings, order and rule of the defendants 
constitute a final agency action for which review is provided 
in Section 10 of the Administrative Procedure Act. 

Wherefore, plaintiffs pray for a judgment: 

(1) Declaring that the Federal Trade Commission in 
fixing and establishing a quantity limit pursuant to the 
quantity limit proviso of Section 2(a) of the Robinson- 
Patman Act is subject to the provisions of the Administra- 
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tive Procedure Act and particularly of Sections 4, 7 and 8 
thereof in the conduct of hearings under such proviso in 
respect of the rubber tire industry. 

148 (2) Declaring that Quantity Limit Rule 203-1, to fix 

and establish a quantity limit as to replacement tires 
and tubes, is invalid. 

(3) Perpetually enjoining and restraining all further 
proceedings by the defendants, their agents, representa¬ 
tives, employees and attorneys under or pursuant to said 
quantity limit rule. 

(4) Pending the trial of this action, plaintiffs pray for 
a preliminary injunction staying the effective date of said 
Rule and restraining the defendants, their agents, rep¬ 
resentatives and attorneys from proceeding further in the 
matter entitled “In the Matter of a Quantity Limit Rule 
as to Replacement Tires and Tubes Made of Natural or Syn¬ 
thetic Rubber for Use on Motor Vehicles or a Class of 
Commodity—File No. 203-1’’ and from taking any action 
under or pursuant to the aforesaid Quantity Limit Rule. 

(5) For such other, further and different relief as this 
Court deems just. 

Dated: February 29,1952. 

Finn, Hates & Shehee, 

By Raymond F. Hayes, 

J. Glenn Shehee, 

One North La Salle Street , 

Chicago 2 , Illinois , 
Attorneys for Plaintiffs. 


149 State of Illinois, 

County of Co oh, ss: 

J. Glenn Shehee, being first duly sworn, says that he 
is a member of the law firm of Finn, Hayes & Shehee, 
Attorneys for the plaintiffs named in the foregoing Com¬ 
plaint, and is fully informed concerning the facts and cir¬ 
cumstances involved in this action; that he has read and 
knows the contents of the foregoing Complaint and he 
verily believes the facts stated therein to be true. 

J. Glenn Shehee. 
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Subscribed and sworn to before me this 29th day of Feb¬ 
ruary, 1952. 


[SEAL.] 


Myrtle H. Westfall, 

Notary Public . 


150 Service was made on the United States on March 
4,1952 by delivering a copy to the United States At¬ 
torney and by sending a copy to the Attorney General of the 
United States by registered mail. 

J. Glenn Shehee, 

One North La Salle Street, 

Chicago 2, Illinois. 




166 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 947-’52 

United States Rubber Company, 1230 Avenue of the 
Americas, New York 20, New York, Plaintiff, 


v. 

Federal Trade Commission, James M. Mead, Lowell B. 

Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 

Complaint for Injunctive and Declaratory Relief 

Plaintiff, United States Rubber Company, complaining 
of defendants, alleges: 

1. Plaintiff is a corporation organized and existing under 
the laws of the State of New Jersey. 

2. Plaintiff is engaged throughout the United States in 
the manufacture and sale of natural and synthetic rubber 
tires and tubes used as replacements for tires and tubes on 
motor vehicles, and has an annual volume of sales of such 
tires and tubes amounting to many million dollars. Such 
tires and tubes are known in the trade as replacement tires 
and tubes. 


3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”), created by 
the Federal Trade Commission Act of 1914, is charged with 
the administration and enforcement of said Act and other 
acts, including the Clayton Act as amended by the Robin- 
son-Patman Act, and is located and has its place of busi¬ 
ness in the District of Columbia. 

167 4. The individual defendants named above are all 

the members of the Commission and are located and 
have their places of business in the District of Columbia. 
Each is sued individually and as a member of the Com¬ 
mission. 

5. The jurisdiction of this Court in this action arises 
under Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, 49 Stat. 1526, 15 U.S.C. Section 
13(a); Sections 11-301, 11-306, and 11-315 of the District 
of Columbia Code; Sections 1331 and 1337 of the Judicial 
Code, 62 Stat. 930, 931, 28 U.S.C. Sections 1331 and 1337; 
Section 10 of the Administrative Procedure Act, 60 Stat. 
243, 5 U.S.C. Section 1009; and the Declaratory Judgments 
Act, 62 Stat. 964, 63 Stat. 105, 28 U.S.C. Section 2201. The 
matter in controversy herein exceeds the sum or value of 
$3,000.00 exclusive of interest and costs. 

6. Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act [49 Stat. 1526, 15 U.S.C. Section 
13(a)], which makes unlawful discrimination in price 
under stated conditions, provided that nothing contained in 
said section shall prevent differentials in price which make 
only due allowance for differences in the cost of manufac¬ 
ture, sale or delivery resulting from the differing methods 
or quantities in which such commodities are sold or deliv¬ 
ered, and contains the following further proviso: 

11 Provided, however, That the Federal Trade Com¬ 
mission may, after due investigation and hearing to 
all interested parties, fix and establish quantity limits, 
and revise the same as it finds necessary, as to par¬ 
ticular commodities or classes of commodities, where 
it finds that available purchasers in greater quantities 
are so few as to render differentials on account 
thereof unjustly discriminatory or promotive of mo- 
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nopoly in any line of commerce; and the foregoing 
shall then not be construed to permit differentials 
based on differences in quantities greater than those so 
fixed and established: * * *” 

hereinafter sometimes referred to as the “quantity limit 
proviso.” 

168 7. On or about July 7, 1947, the Commission, pur¬ 

porting to act pursuant to Section 2(a) of the Clay¬ 
ton Act, as amended, and pursuant to sub-sections (a) and 
(b) of Section 6 of the Federal Trade Commission Act 
(38 Stat. 721, 15 U.S.C. Section 46), by resolution, com¬ 
menced an investigation of the rubber tire industry for 
the purpose of determining whether it should fix and estab¬ 
lish a quantity limit in the sale of rubber tires and tubes 
pursuant to the quantity limit proviso. 

8. Said resolution required plaintiff, together with 48 
other concerns engaged in the rubber tire and tube busi¬ 
ness, to file with the Commission a special report making 
answer in writing, under oath, to specific questions set 
forth in a schedule attached to said resolution and marked 
Schedule A. 

9. On or about October 22, 1947, plaintiff submitted its 
answers to the questions propounded by the Commission in 
its said resolution of July 7,1947, specifically reserving its 
right to question the legality of the procedure adopted by 
the Commission and disclaiming the waiver of any pro¬ 
cedural, jurisdictional, constitutional, statutory or other 
legal rights. 

10. On information and belief, most of the other 48 con¬ 
cerns filed with the Commission their answers to the ques¬ 
tions propounded by the Commission in its said resolution 
of July 7,1947, at or about the same time as did the plain¬ 
tiff. 

11. At the time of the adoption of said resolution of 
July 7, 1947 and up to the time of the submission by plain¬ 
tiff of its answers, the Commission had promulgated no 
rules of procedure for the conduct of investigations or of 
hearings pursuant to the quantity limit proviso as is re- 
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quired by Section 3 of the Administrative Procedure Act 
(60 Stat. 238, 5 TJ.S.C. Section 1002). 

169 12. On or about January 30, 1948, the Commis¬ 
sion, by a resolution and special order adopted and 

issued on that day, again purporting to act pursuant to Sec¬ 
tion 2(a) of the Clayton Act, as amended, and pursuant to 
sub-sections (a) and (b) of Section 6 of the Federal Trade 
Commission Act, continued its said investigation of the 
rubber tire and tube industry. Said resolution and special 
order of January 30, 1948 directed the filing of additional 
information by the plaintiff, with respect to the year 1947, 
bearing on the number of purchasers, amount of sales, the 
dollar sales to all purchasers of $100,000 or more in said 
year and the basis of prices charged to such purchasers. 

13. At the time said resolution and special order of 
January 30, 1948 was adopted and issued the Commission 
still had promulgated no rules of procedure for the conduct 
of investigations or of hearings pursuant to the quantity 
limit proviso as is required by Section 3 of the Administra¬ 
tive Procedure Act. 

14. On or about March 12,1948, plaintiff formally moved 
before the Commission that it rescind its resolution and 
special order of January 30, 1948, as amended, or in the 
alternative that it suspend the effect of said resolution and 
special order until the Commission had complied with the 
requirements of Section 3 of the Administrative Procedure 
Act, requiring every agency to separately state and cur¬ 
rently publish in the Federal Register statements of the 
general course and method by which its functions are chan¬ 
neled and determined, including the nature and require¬ 
ments of all formal and informal procedures, and had pro¬ 
mulgated rules of procedure for the conduct of in- 

170 vestigations and for the conduct of hearings pur¬ 
suant to the quantity limit proviso. 

15. After oral argument, held on March 17, 1948, the 
Commission denied plaintiff’s motion on March 18,1948. 

16. On or about March 26,1948, plaintiff filed answers to 
the questions propounded by the Commission in its said 
resolution and special order adopted and issued January 
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30, 1948, as amended, specifically reserving its right to 
question the legality of the procedure adopted by the Com¬ 
mission and disclaiming waiver of any procedural, juris¬ 
dictional, constitutional, statutory or other legal rights. 

17. On information and belief, the Commission, pursuant 
to its said resolution and special order of January 30, 
1948, as amended, also directed The Firestone Tire & Rub¬ 
ber Company, The B. F. Goodrich Company and The Good¬ 
year Tire & Rubber Company, Inc., to file and subsequently 
requested that Seiberling Rubber Company file, the same 
information that plaintiff was directed to file, and said 
companies thereafter filed with the Commission their an¬ 
swers to said questions. 

18. On information and belief, the Commission, in or 
about July, 1948 sent to many tire dealers throughout the 
United States a request for information with respect to the 
manner in which and the quantity in which, they normally 
purchased tires and tubes and with respect to the identity 
of their principal competitors in the resale of the same 
in 1947. 

19. Effective January 14,1949, the Commission amended 
its rules of practice by the addition of Rule XXX, en- 

171 titled “Procedure for Establishing Quantity Lim¬ 
its’ ’ (16 CFR, Ch. 1, Part 2, Rules of Practice, Sec¬ 
tion 2.30). Said Rule XXX, among other things, provides 
that, in the event of the formulation by the Commission of 
a proposed quantity limit rule, the same, together with a 
statement of the purpose sought to be accomplished by it 
and the ultimate matters of fact relied upon by the Commis¬ 
sion in support thereof, will first be published in the Fed¬ 
eral Register. Said Rule XXX further provides that any 
interested person is permitted to present any data, views 
or argument concerning the same and provides that oral 
argument will be granted only in the discretion of the Com¬ 
mission. No provision is made in said Rule XXX for ap¬ 
prising interested parties of the evidence upon which the 
Commission purports to act in proposing a quantity limit 
rule, of the facts or data which it has gathered or shall 
gather in support of its position, or of any material of 
which it will take “official notice” or of the evidence upon 
which it shall have relied in making its final determination. 
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It fails to provide for the introduction of oral testimony by 
any interested party or the cross-examination of witnesses 
or the testing of information, oral or written, npon which 
the Commission relies. No provision is made for the 
creation of a record npon which the determination of the 
Commission will be based. 

20. Effective January 14, 1949, the Commission also 
amended its Statement of Organization, Procedures and 
Functions by the addition of Section 18, entitled “ Pro¬ 
cedure in Fixing Quantity Limits for any Commodity or 
Class of Commodities’’ (16 CFR, Ch. 1, Part 7, General 
Procedures, §7.11). Said Section 18 specifies the pro¬ 
cedure by which the Commission will conduct an investiga¬ 
tion to determine whether a notice of a tentative or 

172 proposed quantity limit rule shall be published and 
the manner in which it will conduct that part of a rule 
making proceeding called a hearing. It also prescribes that 
the Commission will give full consideration, in deciding 
whether or not to formulate a definitive quantity limit rule, 
to the results of its investigation, to the data, views and 
arguments presented at what is called the hearing in such 
rule making proceeding and to the results of any investi¬ 
gation made of matters there presented. 

21. On or about September 28, 1949, the Commission is¬ 
sued a notice of a proposed quantity limit in the Rubber 
Tire Industry and caused the same to be published in the 
Federal Register (16 CFR, Ch. 1) on or about October 4, 
1949. The Commission thereby proposed a quantity limit 
of a carload of 20,000 pounds in the sale of replacement 
rubber and synthetic rubber tires and tubes for use on 
motor vehicles, as a class of commodity in commerce. In¬ 
terested parties were given until the 18th day of Novem¬ 
ber, 1949 to present any data, views or argument in writing 
concerning the proposed rule, and provision was made for 
interested parties to request an opportunity to be heard 
orally thereon. Said notice was amended on November 9, 
1949 (16 CFR, Ch. 1) and December 16, 1949 (16 CFR, 
Part 115), by notices extending the time for filing to Janu¬ 
ary 19, 1950. 

22. On or about December 6, 1949, plaintiff formally 
moved before the Commission that it amend its said Rule 
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XXX, governing quantity limit proceedings, and for a vaca¬ 
tion of its said notice of September 28, 1949 and proposed 
quantity limit rule, for the reason that the proceeding pro¬ 
posed by the said notice was unlawful in that it failed to 
accord the interested parties a hearing as provided 
173 by Sections 4, 7 and 8 of the Administrative Pro¬ 
cedure Act, Section 2(a) of the Clayton Act, as 
amended, and the Constitution of the United States. Oral 
argument was requested on such motion. 

23. Plaintiff’s said motion of December 6, 1949 was per- 
emtorily denied, without opportunity for argument thereon, 
on December 7, 1949. 

24. On or about January 3, 1950, plaintiff filed a civil 
action against the Commission and the individual members 
thereof in this Court (Civil Action Number 5-50) asking 
that the Commission be enjoined from continuing with its 
said quantity limit proceeding until it made adequate 
changes in its procedure to insure the plaintiff the hearing 
to which it was entitled pursuant to Sections 4, 7 and 8 of 
the Administrative Procedure Act, Section 2(a) of the 
Clayton Act, as amended, and the Constitution of the 
United States. In said action, plaintiff also moved for a 
preliminary injunction pending the determination of said 
action. 

25. This Court, by order dated and filed on January 18, 
1950, dismissed plaintiff’s said action on the ground that 
relief by the Court therein would be premature during the 
pendency of the administrative proceeding, that is, prior to 
the issuance of a quantity limit rule. 

26. On or about January 19, 1950, plaintiff filed with the 
Commission its Data, Views and Argument concerning the 
Commission’s proposed quantity limit rule, as an interested 
party. Plaintiff duly reserved its right subsequently to 
attack the legality of the procedure followed by the Com¬ 
mission. 

27. "Written data, views and argument were submitted 
to the Commission in said quantity limit proceeding also 
by a number of other persons and concerns. No person or 
concern who expressed acquiescence in the proposed quan- 
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tity limit of a carload submitted any writing going beyond 
a statement of views unsupported by data or sub- 

174 stantial argument. 

28. On or about February 7, 1950, plaintiff filed 
with the Commission its Rebuttal of the data, views and 
argument submitted by other interested persons. 

29. Rebuttals to data, views and argument were also 
submitted by other interested parties. 

30. Oral argument was heard by the Commission, on 
February 10, 13, 15 and 17, 1950, in accordance with its 
published rules of procedure and its said notice of Septem¬ 
ber 28, 1949, as amended. Plaintiff appeared and made 
oral argument at a time allotted by the Commission. 

31. In the conduct of said oral argument, the Commis¬ 
sion heard first those opposed to its proposed quantity 
limit rule, and last, those who favored a quantity limit 
rule, whether or not that proposed by the Commission. 
Only one person presented argument in favor of a quantity 
limit of a carload of 20,000 pounds. Plaintiff is informed 
and believes that he was not a person engaged in any way 
in the tire or tube business and that he was not an inter¬ 
ested party within the meaning of Section 2(a) of the 
Clayton Act, as amended. No member of the Commission 
or of its staff spoke in support of such a quantity limit. 
No documentary evidence was received during said oral 
argument. An interested party, at said oral argument, 
presented additional factual statements which were er¬ 
roneous and which did not appear in the written data, 
views or arguments of such party. No testimony of wit¬ 
nesses was taken at any time during the pendency of said 
quantity limit proceeding, and no record of testimony or 
other evidence was made. 

32. At the close of said oral argument on February 17, 
1950, the plaintiff, among others, requested an opportunity 

for an oral rebuttal. The Commission declined to 

175 hear oral rebuttal, took the matter under advise¬ 
ment and adjourned but did not close the proceed¬ 
ings. 

33. On or about December 13,1951, the Commission, upon 
a vote of four to one, issued its Order promulgating Quan¬ 
tity-Limit Rule 203-1, effective April 7, 1952, and its Find- 
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ings and “Statement of Basis and Purpose of Quantity- 
Limit Rule 203-1 ” and on or about January 4,1952, caused 
the same to be published in the Federal Register (17 F.R. 
113). The Minority Findings and Statement of Basis and 
Reasons therefor of Commissioner Lowell B. Mason were 
likewise published in the Federal Register (17 F.R. 116). 

34. On or about December 28, 1951 plaintiff received a 
letter from the Commission notifying plaintiff that all re¬ 
quests made by it, as well as by other interested parties 
who had filed appearances at said oral argument, were 
denied and that the Commission had closed said quantity 
limit proceeding. 

35. The Commission, in and by conducting and complet¬ 
ing its said investigation prior to the promulgation or pub¬ 
lication of any rules of procedure for the conduct of investi¬ 
gations pursuant to said quantity limit proviso, unlawfully 
withheld from plaintiff the right to have such investigation 
conducted in accordance with such rules as required by 
Section 3 of the Administrative Procedure Act. 

36. The Commission, in and by conducting an alleged 
hearing in accordance with said Rule XXX and said Section 
18 of its Statement of Organization, Procedures and Func¬ 
tions, to determine whether a quantity limit rule should be 
promulgated, and in and by promulgating said quantity 
limit rule for replacement tires and tubes based on its 
alleged hearing so conducted, has withheld and continues 

to withhold from plaintiff, an interested party, un- 
176 lawfully and contrary to the law governing such 

cases, in violation of Sections 4, 7 and 8 of the Ad¬ 
ministrative Procedure Act, Section 2(a) of the Clayton 
Act, as amended, and the Fifth Amendment to the Constitu¬ 
tion of the United States, the procedure required by law, in 
that such procedure fails to provide that: 

(a) Every interested party shall have the right to 
present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence and to conduct 
such cross-examination as may be required for a full 
and true disclosure of the facts. 

(b) A written record shall be kept of testimony and 
exhibits offered, together with all papers and requests 
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filed in the proceeding, and this shall constitute the 
exclusive record upon which findings and final quantity- 
limit rules may be based, and no rule shall be issued 
except as supported by and in accordance with reliable, 
probative and substantial evidence in such record. 

(c) The proponent of any rule shall have the burden 
of proof in any proceeding to establish the same. 

(d) Every interested party shall have the right to 
know the claims of proponents of any proposed rule 
and shall have an opportunity to examine the alleged 
facts on which any proposed rule is based. 

(e) Each interested party shall have an opportunity 
to submit proposed findings and conclusions, excep¬ 
tions to decisions or recommended decisions or tenta¬ 
tive decisions, supporting reasons for such exceptions 
or proposed findings or conclusions, and the record shall 

show all such findings, conclusions and exceptions 
177 presented and any rulings thereon. 

(f) All decisions (including initial, recom¬ 
mended or tentative decisions) shall become a part of 
the record and include a statement of (1) findings and 
conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law or discretion 
presented on the record; and (2) the appropriate rule. 

37. The Commission has further violated plaintiff’s rights 
guaranteed by the Fifth Amendment to the Constitution of 
the United States by its failure to disclose to the plaintiff 
and other interested parties the claims or arguments which 
it has considered in formulating said quantity limit rule or 
which it has considered in the course of the proceeding lead¬ 
ing up thereto; by basing its final action on confidential 
investigations and on information and data not made avail¬ 
able to the public; by its failure to afford the plaintiff an 
opportunity to examine and possibly rebut such data as it 
has considered in its deliberations and which were not dis¬ 
closed to the plaintiff; and by its failure to present witnesses 
or evidence in support of the promulgated rule and to give 
the plaintiff an opportunity to cross-examine proponents 
of such rule to the end that the full facts might have been 
ascertained. 
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38. Said quantity limit rule issued by the Commission 
provides that: 

‘ ‘ The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at one 
time”. 

39. Said quantity limit rule is purportedly based on three 
findings of fact, which are, in effect: (1) available pur¬ 
chasers of tires and tubes in the greater quantities of annual 
dollar volumes than $600,000 are so few as to render dif¬ 
ferentials on account thereof unjustly discriminatory 

178 against purchasers in smaller quantities and promo¬ 
tive of monopoly in the lines of commerce of the sellers 
and purchasers; (2) the so-called carload quantity of 20,000 
pounds ordered at one time for delivery at one time is the 
quantity upon which the maximum differential on account 
of quantity should be granted to insure a sufficient number 
of available purchasers so as not to render such a maxi¬ 
mum differential unjustly discriminatory against purchasers 
in smaller quantities and promotive of monopoly in said 
lines of commerce; and (3) for the purpose of preventing 
or lessening unjust discrimination against purchasers of 
quantities of less than 20,000 pounds ordered at one time 
for delivery at one time, and also for the purpose of pre¬ 
venting or lessening the promotion of monopoly, it is neces¬ 
sary to establish said quantity limit of 20,000 pounds ordered 
at one time for delivery at one time as the quantity limit 
so that no greater differentials based on quantity shall be 
permitted. 

40. The findings of the Commission are allegedly ex¬ 
plained by a “Statement of Basis and Purpose of Quantity- 
Limit Rule 203-1”. Said Statement purports to support 
the quantity limit of 20,000 pounds in a single transaction, 
in part, by a discourse to the following effect: 

(a) In one year, 1947, there were 63 available pur¬ 
chasers purchasing in annual quantities of $600,000 or 
more, and they were so few as to render price dif- 
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ferentials to them unjustly discriminatory and promo¬ 
tive of monopoly. 

("b) A quantity limit rule in the replacement tire and 
tube industry based on a single transaction of 20,000 
pounds is justified from the finding that 63 available 
purchasers buying in aggregate annual volumes of 
$600,000 or more are few, within the require- 

179 ments of the statute, because any attempt to set 
a quantity limit in terms of annual volume some¬ 
where between $100,000 and $600,000 would be arbitrary. 

(c) A quantity limit rule in the replacement tire and 
tube industry based on a single transaction of 20,000 
pounds must be based on “broad inferences”, because 
the data before the Commission “cannot properly be, 
and are not, considered as precisely revealing the facts 
as to the actual number of carload purchasers”. 

(d) The “broad inferences” made are that the 63 
available purchasers who purchaser $600,000 or more 
annually in 1947 are the only purchasers available to 
purchase in multiples of 20,000 pounds in any substan¬ 
tial degree, although all purchasers in the $100,000 to 
$350,000 bracket purchased from 50% to 75% of their 
requirements in carload lots of 20,000 pounds. 

(e) The function of the quantity limit proviso in 
Section 2(a) of the Clayton Act, as amended, is to 
restrict to the quantity fixed in a quantity limit rule 
the applicability of the cost justification proviso of said 
section so that, thereafter, price differentials will not 
be permitted though they “make only due allowance 
for differences in cost • • • resulting from differing 
methods” of sale or delivery, as distinguished from 
differing quantities. 

(f) Price differentials, based on differing methods 
of sale or delivery, “however justified”, are “on ac¬ 
count of quantity when greater quantities result”. 

(g) A quantity limit rule in the replacement tire and 
tube industry based on the size of a single transaction 
of 20,000 pounds is justified because of the experience 
and conclusions of the Interstate Commerce Commis¬ 
sion in imposing a single carload freight differ- 

180 ential rule in the railroad industry. 
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41. Said Statement of Basis and Purpose furnishes no 
grounds for the findings of the Commission, due to non 
seqmturs and improper interpretations of statute law, and 
the conclusions stated therein are not supported by the facts 
collected bv the Commission or presented to it by plaintiff 
and others and made available to the plaintiff or the public. 

42. Said quantity limit rule issued by the Commission 
does not conform with Section 2(a) of the Clayton Act, as 
amended, and is in excess of the statutory jurisdiction, au¬ 
thority and limitations conferred and imposed by said Sec¬ 
tion on the Commission, in that the Commission: 

(a) Made no finding as to the number of purchasers 
who are available to purchase in quantities greater than 
the limit of 20,000 pounds at one time for delivery at 
one time. 

(b) Made no finding that available purchasers in 
quantities greater than 20,000 pounds ordered at one 
time for delivery at one time are so few as to render 
price differentials on account thereof unjustly discrimi¬ 
natory or promotive of monopoly. 

(c) Found that a total of 63 purchasers are so few 
as to render price differentials on account of quantities 
greater than $600,000 in annual volume unjustly dis¬ 
criminatory or promotive of monopoly. 

(d) Failed to distinguish between price differentials 
based on differing methods or functions and those based 
on differing quantities in compiling the so-called factual 
data on which the Commission made its alleged finding 
of fewness of available purchasers in greater quan¬ 
tities. 

(e) Based said quantity limit rule on an interpreta¬ 
tion of the quantity limit proviso, to the effect that, after 

a quantity limit is imposed, price differentials 
181 will not be permissible though they “make only 
due allowance for differences in cost • • • 

resulting from differing methods” of sale or delivery, 
as distinguished from differing quantities. 

(f) Based said quantity limit rule on a conclusion 
that any cost-justified differential in price which is asso¬ 
ciated with the purchase of large quantities, regardless 
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of all circumstances indicating the contrary, is one 
based on quantity, and therefore, subject to said proviso. 

43. Said quantity limit rule issued by the Commission is 
arbitrary and capricious in the following respects, among 
others: 

(a) The Commission based said quantity limit rule 
on a finding that as many as 63 available purchasers 
were so few as to meet the requisite statutory conditions. 

(b) The Commission based said quantity limit rule, 
fixing a limit for a single transaction, on alleged evi¬ 
dence concerning available purchasers in an aggregate 
annual volume of $600,000 or more. 

(c) The facts assembled or presented in the Com¬ 
mission’s proceeding admittedly contain no evidence 
as to the number of available purchasers in quantities 
greater than 20,000 at one time for delivery at one 
time. 

(d) The Commission failed to consider whether the 
price differentials existing among purchasers in differ¬ 
ent annual volumes are based, in whole or in part, on 
differences in the functions performed by different pur¬ 
chasers. 

(e) The Commission failed to consider whether the 
price differentials existing among purchasers in dif¬ 
ferent annual volumes are based, in whole or in part, 
on cost differences resulting from the differing meth¬ 
ods by which replacement tires and tubes are sold or 
delivered. 

(f) The Commission failed to consider data 
182 submitted by plaintiff and other interested par¬ 
ties demonstrating that the apparent decline in 
percentage of replacement tire and tube sales by dealer- 
distributors claimed by the Commission is statistically 
inaccurate, in that such data shows that independent 
dealer-distributors have continued to control something 
over 77% of replacement tire and tube sales, instead of 
52% as stated by the Commission. 

(g) The Commission failed to consider data sub¬ 
mitted by plaintiff and other interested parties demon- 
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strating that the decline in the number of tire and tube 
manufacturers is explained by normal economic trends 
and is not connected with pricing practices in the re¬ 
placement tire and tube industry, that earnings of 
smaller companies are often greater than those of 
larger companies and that the four largest manufac¬ 
turers have shared a decreasing percentage of the 
replacement tire and tube market over the past fifteen 
years. 

(h) The Commission failed to consider data sub¬ 
mitted by plaintiff and other interested parties demon¬ 
strating that the number of independent tire and tube 
merchants has tremendously increased since 1926 and 
that there are many thousands more in business than 
the 48,000 found by the Commission in what was de¬ 
scribed in said minority Statement as an “ estimate 

(i) The Commission failed to consider data sub¬ 
mitted by plaintiff and other intersted parties in other 
respects demonstrating the lack of legal or factual 
basis for said quantity limit rule. 

(j) The Commission found a situation promotive of 
monopoly in an industry where the Commission found 
over 48,000 marketers and 21 actively competing manu¬ 
facturers. 

(k) The Commission failed to make the requi- 
183 site finding, preliminary to the imposition of a 
quantity limit rule, as to whether price discrimi¬ 
nation, if any, in the replacement tire and tube industry 
is or is not justified as making only due allowance for 
differences in the cost of manufacture, sale or delivery 
resulting from the differing methods or quantities in 
which replacement tires and tubes are sold or delivered. 

(1) The Commission did not find that price differen¬ 
tials on account of annual quantities of less than $600,- 
000 are unjustly discriminatory or promotive of monop¬ 
oly, but its said quantity limit rule would preclude 
the granting of all differentials for such annual quan¬ 
tities to such extent as such differentials may exceed 
the differential for a quantity of 20,000 pounds pur¬ 
chased in a single transaction. 
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(m) Said quantity limit rule, according to said State¬ 
ment of Basis and Purpose of the same, and as pointed 
out in said minority Statement of Commissioner Mason, 
purports by arbitrary fiat to destroy or obliterate 
tbe distinction between differences in cost due to dif¬ 
fering methods of sale or delivery and cost differences 
due to differing quantities and to relieve tbe Commis¬ 
sion, in all future proceedings based on alleged violation 
of said rule, of the duty of determining tbe question of 
fact as to whether price differentials are based on 
quantity or on method of sale and delivery. 

(n) Tbe Commission supported said quantity limit 
rule by reference to action of tbe Interstate Commerce 
Commission, under a different statute, for a different 
industry, on entirely different facts and without tbe 
same requirements as to findings of fewness and ex¬ 
treme consequences as are laid down in Section 2(a) 
of tbe Clayton Act, as amended. 

44. On information and belief, tbe source of and 
184 grounds for which are, in part, said minority State¬ 
ment of Commissioner Lowell B. Mason, plaintiff 
alleges that: 

(a) Many of the figures used by the Commission in 
its said Statement of Basis and Purpose accompanying 
said Quantity-Limit Buie 203-1, though capable of exact 
proof, are nothing more than estimates based on as¬ 
sumptions by the staff of the Commission. 

(b) The majority of the Commission either sum¬ 
marily rejected or ignored facts presented by plaintiff 
and other interested parties which demonstrate that 
there is no need for any quantity limit in the replace¬ 
ment tire and tube industry, whether a carload of 20,000 
pounds or any other limit. 

(c) The majority of the Commission decided all ques¬ 
tions of conflict as to the facts by rejecting, without 
attempting to establish any basis to determine where 
the truth lies, such data submitted by interested parties 
found to be in conflict with allegations submitted by 
the staff of the Commission, and assumed, without test- 
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ing, that when such conflict existed the allegations of 
said staff were necessarily correct. 

(d) The Commission did not consider all the facts 
in arriving at its conclusion, resorted to reliance on 
untested and undisclosed allegations and rejected, 
without proper consideration, factual statements sub¬ 
mitted that demonstrate the inadequate basis for any 
quantity limit rule in the replacement tire and tube 
industry. 

(e) The Commission had no data or information 
whatever as to the relation between carload purchases 
and annual volumes above $350,000. 

(f) The statistical methods followed by the Commis¬ 
sion in reaching its conclusions were inadequate, 

185 unsound and misleading. 

(g) The Commission collected no data or evi¬ 
dence, and had no facts before it, which would warrant 
the finding which is a prerequisite to the quantity limit 
rule issued by it (which finding, however, it did not 
make), namely that available purchasers in quantities 
greater than 20,000 pounds ordered at one time for 
delivery at one time are so few as to render price 
differentials on account thereof unjustly discriminatory 
or promotive of monopoly. 

45. On the basis of the information collected by the Com¬ 
mission and presented to it and made available to the public, 
the findings made and the rule issued by the Commission 
are unsupported by substantial evidence and unwarranted 
by the facts. 

46. The Commission, in proceeding in such fashion as to 
conceal from plaintiff and other interested parties the data 
which it considered in issuing Quantity-Limit Rule 203-1, in 
basing its final action, in whole or in part, or confidential 
investigations and data not disclosed, by its failure to afford 
plaintiff an opportunity to examine and rebut such private 
data as it considered and by its failure to consider all the 
facts presented or to reconcile conflicting data in an objec¬ 
tive manner, has committed prejudicial error. 

47. A controversy exists between plaintiff and defend¬ 
ants as to compliance by the Commission with the require- 
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ments of law in respect of procedure followed by it and 
as to the validity of said Quantity-Limit Rule 203-1. 

48. For many years plaintiff has sold replacement tires 
and tubes at prices which have varied in accordance with 
annual volume of purchases, in accordance with the func¬ 
tional status of the customers and in consideration of other 
factors and has allowed cash discounts for prompt payment 

and other particular discounts from time to time. 
186 Plaintiff is informed and believes that other tire 
and tube manufacturers have done likewise. Plain¬ 
tiff has never, and is informed and believes that other tire 
and tube manufacturers have never, allowed a discount for 
purchases in multiple-carload quantities. Although Quan¬ 
tity-Limit Rule 203-1 is in the form of a limit on the quantity 
purchased in a single transaction, it is clear from said State¬ 
ment of Basis and Purpose that the intention of the Com¬ 
mission and the effect of said rule is to prohibit or limit 
annual volume discounts. Neither the findings of the Com¬ 
mission nor said Statement contains an explicit explana¬ 
tion of the intended effect upon functional discounts, cash 
discounts or other particular discounts in the replacement 
tire and tube industry. Said quantity limit rule, if it should 
become effective, would impose upon plaintiff, and upon 
the replacement tire and tube industry, a pricing system 
fundamentally different from that followed by plaintiff, and 
generally by the replacement tire and tube industry, for 
many years. 

49. Plaintiff is threatened with immediate, substantial 
and irreparable damage and injury from said rule, unless 
the effective date of the same is stayed by order of this 
Court pending final determination of this action, and like¬ 
wise unless the Court gives ultimate relief by way of a 
permanent injunction, all in the respects set forth below: 

(a) If plaintiff should elect to comply with said rule, 
it will be obliged to abandon a pricing system, in its 
sale of tires and tubes to local dealers, based upon the 
annual volume of purchases and other factors not 
related to the quantities involved in single transactions 
and to adopt a fundamentally different pricing system 
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based upon single transactions, with a maximum of 
20,000 pounds, and such a change will cause such dis¬ 
turbance in the relations between plaintiff and its 
187 customers as to result in a loss and expense to 
plaintiff, the extent of which cannot be forecast. 

(b) If plaintiff should elect not to comply with said rule, 
and said rule should ultimately be held to be valid, plain¬ 
tiff will be subjected to the risk of liability in treble damage 
actions under Section 4 of the Clayton Act (38 Stat. 731, 
15 U. S. C., Section 15). 

(c) If plaintiff elects not to comply with said rule, plain¬ 
tiff is faced with the risk of loss of customers whose pur¬ 
chases aggregate many millions of dollars per year, who 
may abandon their contracts with plaintiff for the purchase 
of tires and tubes, because of the threat contained in said 
Statement of Basis and Purpose that the Commission will 
attempt to deny their right to perform the functions of 
distribution and to purchase at a price lower than that 
paid by other purchasers by the amount of the saving in 
cost resulting from the different method of sale and de¬ 
livery. 

(d) If plaintiff should elect not to comply with said 
rule and said rule is permitted to go into effect, plaintiff 
is threatened with great financial loss through a decline 
in the volume of its sales to independent tire dealers who 
may cease to buy from plaintiff because of doubt and un¬ 
certainty as to their right to purchase on plaintiffs present 
terms in view of said rule. 

50. Plaintiff has exhausted its administrative remedies 
and is without other adequate remedy other than relief 
from this Court, to prevent the Commission from making 
effective and enforcing Quantity-Limit Pule 203-1 in vio¬ 
lation of the rights secured to plaintiff by the Constitution 
of the United States and the statutes referred to herein. 

51. The promulgation of Quantity-Limit Rule 
188 203-1, is a final agency action for which review is pro¬ 

vided by Section 10 of the Administrative Procedure 


Act. 
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Wherefore, plaintiff prays for a judgment: 

(i) Holding invalid and setting aside Quantity-Limit 
Rule 203-1, and perpetually enjoining and restraining the 
defendants, their agents, representatives, servants, em¬ 
ployees and attorneys and all other persons in active con¬ 
cert and participation with said defendants from making 
said quantity limit rule effective. 

(ii) Perpetually enjoining and restraining all further 
proceedings by the defendants, their agents, representatives, 
servants, employees and attorneys and all other persons in 
active concert and participation with said defendants under 
or pursuant to Rule XXX of said Commission’s Rules of 
Practice and Section 18 of its General Procedures, or 
either of them. 

(iii) Declaring and adjudging that the Federal Trade 
Commission in fixing and establishing a quantity limit 
pursuant to said quantity limit proviso of Section 2(a) of 
the Clayton Act, as amended, is subject to the provisions 
of the Administrative Procedure Act, and particularly 
Sections 4, 7 and 8 thereof. 

(iv) Declaring and adjudging that the procedure adopted 
and followed by the Federal Trade Commission in reaching 
a determination with respect to the issuance of Quantity- 
Limit Rule 203-1 deprived plaintiff of the right to a hear¬ 
ing as prescribed by Section 2(a) of the Clayton Act, as 
amended, the Administrative Procedure Act and the Fifth 
Amendment to the Constitution of the United States. 

(v) Declaring and adjudging that Quantity-Limit Rule 
203-1 is invalid. 

189 (vi) Declaring and adjudging that the Federal 
Trade Commission may issue a quantity limi t, rule 
which shall be applicable to differentials in prices made or 
given on account of quantity and that no quantity limit 
rule may affect or prevent differentials which make only 
due allowance for differences in cost of manufacture, sale 
or delivery resulting from differing methods in which re¬ 
placement tires and tubes are sold or delivered. 

(vii) For such other, further and different relief as this 
Court deems just. 
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Plaintiff further prays for a preliminary injunction, 
pending the final determination of this action, postponing 
the effective date of Quantity-Limit Rule 203-1 and enjoin¬ 
ing the defendants, their agents, representatives, servants, 
employees, attorneys and all other persons in active con¬ 
cert and participation with said defendants from proceed¬ 
ing further and from taking any action under or pursuant 
to said quantity limit rule, and further providing, in the 
event that upon the trial of this action the defendants shall 
prevail, said Quantity-Limit Rule 203-1 shall be and be¬ 
come effective not earlier than 180 days after the final 
determination of this cause. 

Dated March 4, 1952. 

Arthur, Dry & Dole, by Paul H. Arthur, 1230 Sixth 
Avenue, New York 20, N. Y., Attorneys for United 
States Rubber Company; Henry F. Butler, 1511 
K Street, N. W., Washington 5, D. C., Local Coun¬ 
sel, United States Rubber Company. 

190 District op Columbia 

City of Washington, ss: 

Paul H. Arthur, being first duly sworn, says that he is 
a member of the law firm of Arthur, Dry & Dole, attorneys 
for United States Rubber Company, the plaintiff herein, and 
is fully informed concerning the facts and circumstances 
involved in this action; that he has read and knows the 
contents of the foregoing complaint and he verily believes 
the facts stated therein to be true. 

Paul H. Arthur. 

Subscribed and sworn to before me this 4th day of 
March, 1952. Ann McCann, Notary Public, D. C. 
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205 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 967—’52 

Inland Rubbeb Corporation, 515 Newman Street, Mansfield, 

Ohio, Plaintiff, 

■ vs. 

Federal Trade Commission, James M. Mead, William A. 

Ayres, Lowell B. Mason, John Carson and Stephen J. 

Springarm, Defendants • 

Complaint 

Complaint for Injunctive, Declaratory and Other Relief 

Now comes the plaintiff, Inland Rubber Corporation, and 
respectfully alleges as follows: 

1. Plaintiff is a corporation organized and existing under 
the laws of the State of Ohio, is a resident and citizen of 
said State, is duly qualified to carry on its business in said 
State, and has its principal office and place of business in the 
City of Mansfield, Ohio. 

2. On or about February 22, 1950, plaintiff was duly 
incorporated and commenced to do business. At all times 
after such date plaintiff has been and is engaged in the 
purchase and resale of rubber tires and tubes used as re¬ 
placements for tires and tubes on motor vehicles throughout 
the United States and has an annual volume of sales of such 
tires and tubes amounting to many millions of dollars. Such 
tires and tubes are known in the trade as replacement tires 
and tubes. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an adminis¬ 
trative agency created by the Federal Trade Commission 
Act of 1914 which administers and enforces said Act and 
other acts, including the Clayton Act, as Amended by the 
Robinson-Patman Act, and is located and has its place of 
business within the District of Columbia. 

4. The individual defendants names above are all the duly 
appointed, acting and qualified members of the Commission 
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and are located and have their principal places of business 
in the District of Columbia. Each is sued individually 
206 and as a member of the Commission. 

5. The jurisdiction of this Court in this action 
arises under the Constitution of the United States; Section 
2(a) of the Clayton Act, as Amended by the Robinson- 
Patman Act, 49 Stat. 1526, Title 15, U.S.C. Section 13(a), 
Sections 11-301, 11-306 and 11-315 of the District of Co¬ 
lumbia Code; Sections 1331 and 1337 of the Judicial Code, 
62 Stat. 930, 931, Title 28 U.S.C. Sections 1331 and 1337; 
Section 10 of the Administrative Procedure Act, 60 Stat. 243, 
Title 5 U.S.C. Section 1009; and the Declaratory Judgments 
Act, 62 Stat. 964, 63 Stat. 105, Title 28 U.S.C., Section 2201. 
The interest of the plaintiff in the matter in controversy 
exceeds the sum of $3000 exclusive of interest and costs. 

6. Section 2(a) of the Clayton Act, as Amended by the 
Robinson-Patman Act (49 Stat. 1528, Title 15 U.S.C. Section 
13(a)), which makes unlawful discrimination in price under 
stated conditions provides that nothing contended in said 
Section shall prevent differentials in price which make only 
due allowance for differences in the cost of manufacture, 
sale or delivery resulting from the differing methods or 
quantities in which such commodities are sold or delivered, 
and contains the following further proviso: 

“Provided, however, that the Federal Trade Commis¬ 
sion pay, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, and 
revise the same as it finds necessary, as to particular 
commodities or classes of commodities, where it finds 
that available purchasers in greater quantities are so 
few as to render differentials on account thereof un¬ 
justly discriminatory or promotive of monopoly in any 
line of commerce; and the foregoing shall then not be 
construed to permit differentials on differences in 
quantities greater than those so fixed and established: 


This provision is sometimes hereinafter referred to as the 
“quantity limit proviso”. 

7. On or about July 7,1947, the Commission, purporting 
to act pursuant to Section 2(a) of the Clayton Act, as 
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Amended, and pursuant to Section 6(a) and 6(b) of the 
Federal Trade Commission Act (38 Stat. 721, Title 15 U.S.C. 
Section 46), by resolution commenced an investiga- 

207 tion of the rubber tire industry for the purpose of 
determining whether it should fix and establish a 

quantity limit in the sale of rubber tires and tubes pursuant 
to the quantity limit proviso. 

8. Said resolution required 49 concerns engaged in the 
rubber tire and tube business, to file with the Commission a 
special report making answer in writing under oath to 
specific questions set forth in a schedule attached to said 
resolution. 

On information and belief most of the 49 concerns filed 
with the Commission their answers to the questions pro¬ 
pounded by the Commission in its resolution of July 7,1947. 

9. On information and belief the Commission in or about 
July 1948 sent to many people throughout the United States 
a request for information with respect to the manner in 
which and the quantity in which they normally purchased 
tires and tubes and with respect to the identity of their 
principal competitors in the resale of same in 1947. 

10. At the time of adoption of said resolution of July 7, 
1947, and at all times prior to December 22,1948, the Com¬ 
mission had promulgated no rules or procedure for the con¬ 
duct of investigation or of hearings pursuant to the quantity 
limit proviso as is required by Section 3 of the Administra¬ 
tive Procedure Act, 60 Stat. 238, Title 5 U.S.C. Section 
1002. 

11. On December 22, 1948 the Commission amended its 
rules of practice by adding thereto Section 2.30 * 4 Procedure 
for Establishing Quantity Limits’’ (hereinafter referred to 
as Rule 2.30), and amended its statement of general pro¬ 
cedures by adding thereto Section 7.11—“Procedure in 

Fixing Quantity Limits for Any Commodity or Class 

208 of Commodities” (hereinafter referred to as * ‘Rule 
7.11”)—which rules were published in the Federal 

Register for January 14,1949. 

Said Rule 2.30, among other things, provides that in the 
event of formulation by the Commission of a proposed 
quantity limit rule, the same, together with a statement of 
the purpose sought to be accomplished by it, and the ulti- 
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mate matters of fact relied upon by the Commission in 
support thereof, will first be published in the Federal Reg¬ 
ister; and further provides that any interested person is 
permitted to present any data, views or argument concern¬ 
ing the same; and provides that oral argument will be 
granted only in the discretion of the Commission. No pro¬ 
vision is made in said Rule 2.30 for apprising interested 
parties of the evidence upon which the Commission purports 
to act in proposing a quantity limit rule, of the facts or 
data which it has gathered or shall gather in support of its 
position, of any material of which it will take “ official 
notice”, or of the evidence upon which it shall have relied 
in making its final determination. It precludes the intro¬ 
duction of oral testimony by any interested party, or the 
cross-examination of witnesses, or the testing of informa¬ 
tion, oral or written, upon which the Commission relies. No 
provision is made for the creation of a record upon which 
the determination of the Commission will be based. 

Said Rule 7.11 specifies the procedure by which the Com¬ 
mission will conduct an investigation to determine whether 
a notice of a tentative or proposed quantity limit rule shall 
be published, and the manner in which it will conduct that 
part of a rule-making proceeding called a hearing. It also 
prescribes that the Commission will give full consideration 
in deciding whether or not to formulate a tentative quantity 
limit rule, and the results of its investigation, and the data 
used and arguments presented at what is called the hearing 
in such rule-making procedure, and to the results of any 
investigation made of matters there presented. 

209 Thereafter at all stages of the proceeding up to 
and including the issuance of Quantity Limit Rule 
203-1, as hereinafter set forth, the Commission purported 
to follow the procedure established by said Rules 2.30 and 
7.11. 

12. On or about September 28, 1949, the Commission 
issued a notice of a proposed quantity limit in the rubber 
tire industry and caused the same to be published in the 
Federal Register on or about October 4,1949. The Commis¬ 
sion thereby proposed a quantity limit of a carload of 20,000 
pounds in the sale of replacement rubber and synthetic 
rubber tires and tubes for use on motor vehicles, as a class 
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of commodity in commerce. On information and belief 
certain parties submitted information and argument in 
writing concerning the proposed rule. No adequate or 
proper hearing was granted for the proper determination of 
the rule. No real hearing was ever held and no opportunity 
was ever given interested parties to question or cross- 
examine witnesses. No opportunity was given interested 
parties to even examine the data upon which the Commis¬ 
sion proposed to act. 

13. On January 4, 1952, there was published in the Fed¬ 
eral Register the “Findings, Order and Statement of Basis 
and Purpose” of the majority of the Commission which had 
been adopted by the majority on December 13, 1951, and 
the “Findings” and “Statement of Basis and Reason” 
therefor of the minority of the Commission. The Rule 
promulgated by the majority of the Commission (designated 
as “Quantity-Limit Rule 203-1”) to be in effect on and after 
April 7, 1952, provides as follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is Twenty Thousand 
(20,000) pounds ordered at one time for delivery at one 
time.” 

14. The Commission, in and by conducting and completing 
its said investigation prior to the promulgation or publica¬ 
tion of any rules of procedure for the conduct of investiga¬ 
tions pursuant to said quantity limit proviso, unlaw- 

210 fully withheld from the plaintiff the right to have 
such investigation conducted in accordance with such 
rules as required by Section 3 of the Administrative Pro¬ 
cedure Act. 

15. The Commission by failing to hold an adequate and 
proper hearing, and by failing to permit interested parties 
to examine the data relied upon by the Commission, and 
by failing to permit interested parties to examine and cross- 
examine witnesses violated plaintiff’s rights to the hearing 
required by the aforesaid Quantity Limit Proviso of Sec¬ 
tion 2(a) of the Clayton Act and by the Administrative 
Procedure Act and by the Constitution of the United States. 
The Commission, in thus promulgating Quantity-Limit 


* 
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Rule 203-1 acted unlawfully and without color of any stat¬ 
ute. 

16. Said Quantity-Limit Rule 203-1 issued by the Com¬ 
mission does not conform with Section 2(a) of the Clayton 
Act, as Amended, and is in excess of the statutory juris¬ 
diction, authority and limitations conferred and imposed by 
said section on the Commission in that the Commission: 

(a) Made no finding as to the number of purchasers 
who are available to purchase in quantities greater than 
the limit of 20,000 pounds at one time for delivery at one 
time. 

(b) Made no finding that available purchasers in quan¬ 
tities greater than 20,000 pounds ordered at one time for 
delivery at one time are so few as to render price differ¬ 
entials on account thereof unjustly discriminatory or pro¬ 
motive of monopoly. 

(c) Failed to distinguish between price differentials 
based on differing methods or functions and those based on 
differing quantities in compiling the so-called factual data 
on which the Commission made its alleged finding of few¬ 
ness of available purchasers in greater quantities. 

(d) Based said Quantity-Limit Rule 203-1 on an inter¬ 
pretation of the quantity limit proviso, to the effect that, 
after a quantity limit is imposed, price differentials will 

not be permissible, though they “make only due 
211 allowance for differences in cost • • * resulting 
from differing methods” of sale or delivery, as dis¬ 
tinguished from differing quantity; 

(e) Based said Quantity-Limit Rule 203-1 on a conclu¬ 
sion that any cost-justified differential in price which is 
associated with the purchase of large quantities, regard¬ 
less of all circumstances indicating the contrary, is one 
based on quantity and, therefore, subject to said proviso. 

17. Said Quantity-Limit Rule 203-1 issued by the Com¬ 
mission is arbitrary and capricious in the following re¬ 
spects, among others: 

(a) The Commission failed to consider whether the price 
differentials existing among purchasers in different annual 
volumes are based, in whole or in part, on differences in 
the functions performed by different purchasers. 
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(b) The Commission failed to consider whether the price 
differentials existing among purchasers in different annual 
volumes are based, in whole or in part, on cost differences 
resulting from the differing method by which replacement 
tires and tubes are sold or delivered. 

(c) Said Quantity-Limit Rule 203-1, according to said 
Statement of Basis and Purpose of the same, and as pointed 
out in said minority statement of Commissioner Mason, 
purports by arbitrary fiat to destroy or obliterate the dis¬ 
tinction between differences in cost due to differing 
methods of sale or delivery and cost differences due to 
differing quantities and to relieve the Commission, in all 
future proceedings based on alleged violation of said Rule, 
of the duty of determining the question of fact as to whether 
price differentials are based on quantity or on method of 
sale and delivery. 

(d) The Commission supported said Quantity-Limit 
Rule 203-1 by reference to action of the Interstate Com¬ 
merce Commission, under a different statute, for a differ¬ 
ent industry, on entirely different facts and without the 

same requirements as to findings of fewness and 
212 extreme consequences as are laid down in Section 
2(a) of the Clayton Act, as Amended. 

18. On the basis of the information collected by the Com¬ 
mission and presented to it, and made available to the 
public, the findings made and the Quantity-Limit Rule 203-1 
issued by the Commission are unsupported by substantial 
evidence and unwarranted by the facts. 

19. It has been the practice of the plaintiff to sell re¬ 
placement tires and tubes at prices which have varied in 
accordance with the annual volume of purchasers and in 
accordance with the functional status of the customers, 
and in consideration of other factors, and has allowed cash 
discounts for prompt payment and other particular dis¬ 
counts from time to time. The plaintiff is informed and be¬ 
lieves that others in the business of selling replacement 
tires and tubes have done likewise. Plaintiff has never, 
and is informed and believes, that others in the business 
of selling replacement tires and tubes have never allowed 
a discount for purchases in multiple carload quantities. 
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Although Quantity-Limit Rule 203-1 is in the form of a 
limit on the quantity purchased in a single transaction, it 
is clear from said Statement of Basis and Purpose that 
the intention of the Commission and the effect of said Rule 
is to prohibit or limit annual volume discounts. Neither 
the findings of the Commission nor said Statement con¬ 
tains an explicit explanation of the intended effect upon 
functional discounts, cash discounts, or other particular 
discounts in the replacement tire and tube industry. Said 
Quantity-Limit Rule 203-1, if it should become effective, 
would impose upon the plaintiff and upon the replacement 
tire and tube industry a pricing system fundamentally differ¬ 
ent from that followed by plaintiff and generally by the re¬ 
placement tire and tube industry for many years. 

20. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgment Act between plaintiff and de¬ 
fendants as to the validity of the procedure fol- 

213 lowed by the Commission, and the validity of Quan¬ 
tity-Limit Rule 203-1 issued pursuant thereto. 

21. The plaintiff is threatened with immediate, substan¬ 
tial and irreparable damage and injury from Quantity- 
Limit Rule 203-1 unless the effective date of the same is 
stayed by order of this Court pending final determination 
of this action, and likewise unless the Court gives ultimate 
relief by way of a permanent injunction. If the plaintiff 
should be required to comply with Quantity-Limit Rule 
203-1 it will be obliged to abandon its historic pricing 
methods and to adopt a fundamentally strange and differ¬ 
ent pricing system based upon single transactions with a 
maximum of 20,000 pounds. Such a revolutionary change 
will completely upset the relations between plaintiff and 
its customers and cause incalculable and irreparable dam¬ 
age to the plaintiff’s business. 

22. Plaintiff has no adequate remedy at law. 

Wherefore, the plaintiff prays: 

(1) That this Court grant a temporary injunction against 
defendants, and each of them, enjoining each of them, their 
agents, and all persons acting in concert with or under their 
control, and their successors in office from enforcing or 
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taking any steps to render Quantity-Limit Rule 203-1 effec¬ 
tive ; 

(2) That upon a final hearing, the Court enter a final 
order and decree to the same effect; 

(3) That this Court declare and adjudge that the pro¬ 
cedure adopted and followed by the Federal Trade Com¬ 
mission with respect to the issuance of Quantity-Limit Rule 
203-1 deprived plaintiff of the right to a hearing as pre¬ 
scribed by Section 2(a) of the Clayton Act, as Amended, 
the Administrative Procedure Act, and the Fifth Amend¬ 
ment to the Constitution of the United States; 

214 (4) That this Court hold invalid and void and 

set aside Quantity-Limit Rule 203-1; and 

(5) That the plaintiff have such other and further re¬ 
lief as to this Court may seem just and proper. 

Baker, Hostetler & Patterson 
By Ezra K. Bryan 

A member of the firm, 

1956 Union Commerce Building 
Cleveland 14, Ohio 
Attorneys for the Plaintiff 


Of Counsel: 

Ezra K. Bryan 
G. Warren Daane 
James H. Nichols 
1956 Union Commerce Building 
Cleveland 14, Ohio 

• •••••• 






108 


227 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 968—’52 

Pacific Tire & Rubber Company, 4901 East 12th Street, 
Oakland 1, California, Plaintiff , 

vs. 

Federal Trade Commission, James M. Mead, William A. 

Ayres, Lowell B. Mason, John Carson and Stephen J. 

Springarm, Defendants 

Complaint 

Complaint for Injunctive, Declaratory and Other Relief 

Now comes the plaintiff, Pacific Tire & Rubber Company, 
and respectfully alleges as follows: 

1. Plaintiff is a corporation organized and existing under 
the laws of the State of California, is a resident and citizen 
of said State, is duly qualified to carry on its business in 
said State, and has its principal office and place of business 
in the City of Oakland, California. 

2. On or about January 10, 1951, plaintiff was duly in¬ 
corporated and commenced to do business. At all times 
after such date plaintiff has been and is engaged in the 
manufacture and sale of natural and synthetic rubber tires 
and tubes used as replacements for tires and tubes on motor 
vehicles throughout the United States and has an annual 
volume of sales of such tires and tubes amounting to many 
millions of dollars. Such tires and tubes are known in the 
trade as replacement tires and tubes. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an adminis¬ 
trative agency created by the Federal Trade Commission 
Act of 1914 which administers and enforces said Act and 
other acts, including the Clayton Act, as Amended by the 
Robinson-Patman Act, and is located and has its place of 
business within the District of Columbia. 

4. The individual defendants named above are all the 
duly appointed, acting and qualified members of the Com- 
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mission and are located and have their principal places of 
business in the District of Columbia. Each is sued 
228 individually and as a member of the Commission. 

5. The jurisdiction of this Court in this action 
arises under the Constitution of the United States; Section 
2(a) of the Clayton Act, as Amended by the Robinson- 
Patman Act, 49 Stat. 1526, Title 15, U. S. C. Section 13(a), 
Sections 11-301,11-306 and 11-315 of the District of Colum¬ 
bia Code; Sections 1331 and 1337 of the Judicial Code, 62 
Stat. 930, 931, Title 28 U. S. C. Sections 1331 and 1337; Sec¬ 
tion 10 of the Administrative Procedure Act, 60 Stat. 243, 
Title 5 U. S. C. Section 1009; and the Declaratory Judg¬ 
ments Act, 62 Stat. 964, 63 Stat. 105, Title 28 U. S. C., Sec¬ 
tion 2201. The interest of the plaintiff in the matter in 
controversy exceeds the sum of $3000 exclusive of interest 
and costs. 

6. Section 2(a) of the Clayton Act, as Amended by the 
Robinson-Patman Act (49 Stat. 1528, Title 15 U. S. C. 
Section 13(a)), which makes unlawful discrimination in 
price under stated conditions provides that nothing con¬ 
tended in said Section shall prevent differentials in price 
which make only due allowance for differences in the cost 
of manufacture, sale or delivery resulting from the differ¬ 
ing methods or quantities in which such commodities are 
sold or delivered, and contains the following further pro¬ 
viso: 

“Provided, however, that the Federal Trade Com¬ 
mission pay, after due investigation and hearing to 
all interested parties, fix and establish quantity limits, 
and revise the same as it finds necessary, as to particu¬ 
lar commodities or classes of commodities, where it 
finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof 
unjustly discriminatory or promotive of monopoly in 
any line of commerce; and the foregoing shall then not 
be construed to permit differentials on differences in 

quantities greater than those so fixed and established: 

• • • >> 


This provision is sometimes hereinafter referred to as the 
“quantity limit proviso”. 
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7. On or about July 7, 1947, the Commission, purporting 
to act pursuant to Section 2(a) of the Clayton Act, as 
Amended, and pursuant to Section 6(a) and 6(b) of the 
Federal Trade Commission Act (38 Stat. 721, Title 15 

U. S. C. Section 46), by resolution commenced an 

229 investigation of the rubber tire industry for the 
purpose of determining whether it should fix and 

establish a quantity limit in the sale of rubber tires and 
tubes pursuant to the quantity limit proviso. 

8. Said resolution required 49 concerns engaged in the 
rubber tire and tube business, to file with the Commission 
a special report making answer in writing under oath to 
specific questions set forth in a schedule attached to said 
resolution. 

On information and belief most of the 49 concerns filed 
with the Commission their answers to the questions pro¬ 
pounded by the Commission in its resolution of July 7,1947. 

9. On information and belief the Commission in or about 
July 1948 sent to many people throughout the United 
States a request for information with respect to the man¬ 
ner in which and the quantity in which they normally pur¬ 
chased tires and tubes and with respect to the identity of 
their principal competitors in the resale of same in 1947. 

10. At the time of adoption of said resolution of July 
7, 1947, and at all times prior to December 22, 1948, the 
Commission had promulgated no rules or procedure for 
the conduct of investigation or of hearings pursuant to the 
quantity limit proviso as is required by Section 3 of the 
Administrative Procedure Act, 60 Stat. 238, Title 5 U.S.C. 
Section 1002. 

11. On December 22, 1948 the Commission amended its 
rules of practice by adding thereto Section 2.30 “Procedure 
for Establishing Quantity Limits’’ (hereinafter referred 
to as Rule 2.30), and amended its statement of general 
procedures by adding thereto Section 7.11—“Procedure in 

Fixing Quantity Limits for Any Commodity or Class 

230 of Commodities” (hereinafter referred to as “Rule 
7.11”)—which rules were published in the Federal 

Register for January 14, 1949. 

Said Rule 2.30, among other things, provides that in the 
event of formulation by the Commission of a proposed 
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quantity limit rule, the same, together with a statement 
of the purpose sought to be accomplished by it, and the 
ultimate matters of fact relied upon by the Commission in 
support thereof, will first be published in the Federal Reg¬ 
ister; and further provides that any interested person is 
permitted to present any data, views or argument con¬ 
cerning the same; and provides that oral argument will 
be granted only in the discretion of the Commission. No 
provision is made in said Rule 2.30 for apprising interested 
parties of the evidence upon which the Commission pur¬ 
ports to act in proposing a quantity limit rule, of the facts 
or data which it has gathered or shall gather in support 
of its position, of any material of which it will take “ official 
notice’’, or of the evidence upon which it shall have relied 
in making its final determination. It precludes the intro¬ 
duction of oral testimony by any interested party, or the 
cross-examination of witnesses, or the testing of informa¬ 
tion, oral or written, upon which the Commission relies. 
No provision is made for the creation of a record upon 
which the determination of the Commission will be based. 

Said Rule 7.11 specifies the procedure by which the Com¬ 
mission will conduct an investigation to determine whether 
a notice of a tentative or proposed quantity limit rule shall 
be published, and the manner in which it will conduct that 
part of a rule-making proceeding called a hearing. It also 
prescribes that the Commission will give full considera¬ 
tion in deciding whether or not to formulate a tentative 
quantity limit rule, and the results of its investigation, and 
the data used and arguments presented at what is called 
the hearing in such rule-making procedure, and to the re¬ 
sults of any investigation made of matters there pre¬ 
sented. 

231 Thereafter at all stages of the proceeding up to 
and including the issuance of Quantity Limit Rule 
203-1, as hereinafter set forth, the Commission purported 
to follow the procedure established by said Rules 2.30 
and 7.11. 

12. On or about September 28, 1949, the Commission is¬ 
sued a notice of a proposed quantity limit in the rubber tire 
industry and caused the same to be published in the Federal 
Register on or about October 4, 1949. The Commission 
thereby proposed a quantity limit of a carload of 20,000 
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pounds in the sale of replacement rubber and synthetic 
rubber tires and tubes for use on motor vehicles, as a class 
of commodity in commerce. On information and belief 
certain parties submitted information and argument in 
writing concerning the proposed rule. No adequate or 
proper hearing was granted for the proper determination 
of the rule. No real hearing was ever held and no oppor¬ 
tunity was ever given interested parties to question or 
cross-examine witnesses. No opportunity was given inter¬ 
ested parties to even examine the data upon which the 
Commission proposed to act. 

13. On January 4, 1952, there was published in the Fed¬ 
eral Register the “Findings, Order and Statement of Basis 
and Purpose’’ of the majority of the Commission which 
had been adopted by the majority on December 13, 1951, 
and the “Findings” and “Statement of Basis and Reason” 
therefor of the minority of the Commission. The Rule 
promulgated by the majority of the Commission (desig¬ 
nated as “Quantity-Limit Rule 203-1”) to be in effect on 
and after April 7, 1952, provides as follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is Twenty Thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

14. The Commission, in and by conducting and complet¬ 
ing its said investigation prior to the promulgation or 
publication of any rules of procedure for the conduct of 

investigations pursuant to said quantity limit pro- 
232 viso, unlawfully withheld from the plaintiff the right 
to have such investigation conducted in accordance 
with such rules as required by Section 3 of the Adminis¬ 
trative Procedure Act. 

15. The Commission by failing to hold an adequate and 
proper hearing, and by failing to permit interested parties 
to examine the data relied upon by the Commission, and 
by failing to permit interested parties to examine and 
cross-examine witnesses violated plaintiff’s rights to the 
hearing required by the aforesaid Quantity Limit Proviso 
of Section 2(a) of the Clayton Act and by the Administrative 
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Procedure Act and by tbe Constitution of the United States. 
The Commission, in thus promulgating Quantity-Limit 
Rule 203-1 acted unlawfully and without color of any 
statute. 

16. Said Quantity-Limit Rule 203-1 issued by the Com¬ 
mission does not conform with Section 2(a) of the Clayton 
Act, as Amended, and is in excess of the statutory juris¬ 
diction, authority and limitations conferred and imposed 
by said section on the Commission in that the Commission: 

(a) Made no finding as to the number of purchasers who 
are available to purchase in quantities greater than the 
limit of 20,000 pounds at one time for delivery at one time. 

(b) Made no finding that available purchasers in quan¬ 
tities greater than 20,000 pounds ordered at one time for 
delivery at one time are so few as to render price differ¬ 
entials on account thereof unjustly discriminatory or pro¬ 
motive of monopoly. 

(c) Failed to distinguish between price differentials 
based on differing methods or functions and those based 
on differing quantities in compiling the so-called factual 
data on which the Commission made its alleged finding of 
fewness of available purchasers in greater quantities. 

(d) Based said Quantity-Limit Rule 203-1 on an inter¬ 
pretation of the quantity limit proviso, to the effect that, 

after a quantity limit is imposed, price differentials 
233 will not be permissible, though they “make only due 
allowance for differences in cost • • • resulting 
from differing methods’ * of sale or delivery, as distin¬ 
guished from differing quantity. 

(e) Based said Quantity-Limit Rule 203-1 on a conclu¬ 
sion that any cost-justified differential in price which is asso¬ 
ciated with the purchase of large quantities, regardless of 
all circumstances indicating the contrary, is one based on 
quantity and, therefore, subject to said proviso. 

17. Said Quantity-Limit Rule 203-1 issued by the Com¬ 
mission is arbitrary and capricious in the following re¬ 
spects, among others: 

(a) The Commission failed to consider whether the price 
differentials existing among purchasers in different annual 
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volumes are based, in whole or in part, on differences in 
the functions performed by different purchasers. 

(b) The Commission failed to consider whether the price 
differentials existing among purchasers in different annual 
volumes are based, in whole or in part, on cost differences 
resulting from the differing method by which replacement 
tires and tubes are sold or delivered. 

(c) Said Quantity-Limit Rule 203-1, according to said 
Statement of Basis and Purpose of the same, and as pointed 
out in said minority statement of Commissioner Mason, pur¬ 
ports by arbitrary fiat to destroy or obliterate the distinc¬ 
tion between differences in cost due to differing methods of 
sale or delivery and cost differences due to differing quan¬ 
tities and to relieve the Commission, in all future proceed¬ 
ings based on alleged violation of said Rule, of the duty 
of determining the question of fact as to whether price dif¬ 
ferentials are based on quantity or on method of sale and 
delivery. 

(d) The Commission supported said Quantity-Limit 
Rule 203-1 by reference to action of the Interstate Commerce 
Commission, under a different statute, for a different in¬ 
dustry, on entirely different facts and without the 

234 same requirements as to findings of fewness and ex¬ 
treme consequences as are laid down in Section 2(a) 
of the Clayton Act, as Amended. 

18. On the basis of the information collected by the Com¬ 
mission and presented to it, and made available to the public, 
the findings made and the Quantity-Limit Rule 203-1 issued 
by the Commission are unsupported by substantial evidence 
and unwarranted by the facts. 

19. It has been the practice of the plaintiff to sell replace¬ 
ment tires and tubes at prices which have varied in accord¬ 
ance with the annual volume of purchases and in accordance 
with the functional status of the customers, and in con¬ 
sideration of other factors, and has allowed cash discounts 
for prompt payment and other particular discounts from 
time to time. The plaintiff is informed and believes that 
others in the business of selling replacement tires and tubes 
have done likewise. Plaintiff has never, and is informed 
and believes, that others in the business of selling replace- 
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ment tires and tubes have never allowed a discount for 
purchases in multiple carload quantities. Although Quan¬ 
tity-Limit Rule 203-1 is in the form of a limit on the quantity 
purchased in a single transaction, it is clear from said State¬ 
ment of Basis and Purpose that the intention of the Com¬ 
mission and the effect of said Rule is to prohibit or limit 
annual volume discounts. Neither the findings of the Com¬ 
mission nor said Statement contains an explicit explana¬ 
tion of the intended effect upon functional discounts, cash 
discounts, or other particular discounts in the replacement 
tire and tube industry. Said Quantity-Limit Rule 203-1, if it 
should become effective, would impose upon the plaintiff and 
upon the replacement tire and tube industry a pricing sys¬ 
tem fundamentally different from that followed by plaintiff 
and generally by the replacement tire and tube industry for 
many years. 

20. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgment Act between plaintiff and 

235 defendants as to the validity of the procedure fol¬ 
lowed by the Commission, and the validity of Quan¬ 
tity-Limit Rule 203-1 issued pursuant thereto. 

21. The plaintiff is threatened with immediate, substan¬ 
tial and irreparable damage and injury from Quantity- 
Limit Rule 203-1 unless the effective date of the same is 
stayed by order of this Court pending final determination 
of this action, and likewise unless the Court gives ultimate 
relief by way of a permanent injunction. If the plaintiff 
should be required to comply with Quantity-Limit Rule 
203-1 it will be obliged to abandon its historic pricing 
methods and to adopt a fundamentally strange and dif¬ 
ferent pricing system based upon single transactions with 
a maximum of 20,000 pounds. Such a revolutionary change 
will completely upset the relations between; plaintiff and its 
customers and cause incalculable and irreparable damage 
to the paintiff’s business. 

22. Plaintiff has no adequate remedy at law. 

Wherefore, the plaintiff prays: 

(1) That this Court grant a temporary injunction against 
defendants, and each of them, enjoining each of them, their 
agents, and all persons acting in concert with or under their 
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control, and their successors in office from enforcing or 
taking any steps to render Quantity-Limit Rule 203-1 ef¬ 
fective; 

(2) That upon a final hearing, the Court enter a final 
order and decree to the same' effect; 

(3) That this Court declare and adjudge that the pro¬ 
cedure adopted and followed by the Federal Trade Com¬ 
mission with respect to the issuance of Quantity-Limit Rule 
203-1 deprived plaintiff of the right to a hearing as pre¬ 
scribed by Section 2(a) of the Clayton Act, as Amended, 
the Administrative Procedure Act, and the Fifth Amend¬ 
ment to the Constitution of the United States; 

236 (4) That this Court hold invalid and void and set 

aside Quantity-Limit Rule 203-1; and 
(5) That the plaintiff have such other and further relief 
as to this Court may seem just and proper. 

Baker, Hostetler & Patterson, 

By Ezra K. Bryan, 

A member of the firm, 

1956 Union Commerce Building, 
Cleveland 14, Ohio, 
Attorneys for the Plaintiff . 

Of Counsel: 

Ezra K. Bryan, 

GL Warren Daane, 

James H. Nichols, 

1956 Union Commerce Building, 

Cleveland 14, Ohio. 
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249 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 969-’52 

Denman* Rubber Manufacturing Company, Warren, Ohio, 

Plaintiff, 

vs. 

Federal Trade Commission, James M. Mead, William A. 

Ayres, Lowell B. Mason, John Carson and Stephen J. 

Spingarn, Defendants 

Complaint for Injunctive, Declaratory and Other Relief 

Now comes the plaintiff, Denman Rubber Manufacturing 
Company, and respectfully alleges as follows: 

1. Plaintiff is a corporation organized and existing under 
the laws of the State of Ohio, is a resident and citizen of 
said State, is duly qualified to carry on its business in said 
State, and has its principal office and place of business in 
said State. 

2. On or about January 1, 1948, plaintiff commenced to 
do business. At all times after such date plaintiff has been 
and is engaged in the manufacture and sale of rubber tires 
and tubes used as replacements for tires and tubes on motor 
vehicles throughout the United States and has an annual 
volume of sales of such tires and tubes amounting to many 
millions of dollars. Such tires and tubes are known in the 
trade as replacement tires and tubes. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an admin¬ 
istrative agency created by the Federal Trade Commission 
Act of 1914 which administers and enforces said Act and 
other acts, including the Clayton Act, as Amended by the 
Robinson-Patman Act, and is located and has its place of 
business within the District of Columbia. 

4. The individual defendants named above are all the 
duly appointed, acting and qualified members of the Com¬ 
mission and are located and have their principal places of 
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business in the District of Columbia. Each is sued indi¬ 
vidually and as a member of the Commission. 

250 5. The jurisdiction of this Court in this action 

arises under the Constitution of the United States; 
Section 2(a) of the Clayton Act, as Amended by the Robin- 
son-Patman Act, 49 Stat. 1526, Title 15, U. S. C. Section 
13(a), Section 11-301, 11-306 and 11-315 of the District of 
Columbia Code; Sections 1331 and 1337 of the Judicial 
Code, 62 Stat. 930, 931, Title 28 U. S. C. Sections 1331 and 
1337; Section 10 of the Administrative Procedure Act, 60 
Stat. 243, Title 5 U. S. C. Section 1009; and the Declaratory 
Judgments Act, 62 Stat. 964, 63 Stat. 105, Title 28 U. S. C., 
Section 2201. The interest of the plaintiff in the matter in 
controversy exceeds the sum of $3000 exclusive of interest 
and costs. 

6. Section 2(a) of the Clayton Act, as Amended by the 
Robinson-Patman Act| (49 Stat. 1528, Title 15 U. S. C. Sec¬ 
tion 13(a)), which makes unlawful discrimination in price 
under stated conditions provides that nothing contended in 
said Section shall prevent differentials in price which make 
only due allowance for differences in the cost of manu¬ 
facture, sale or delivery resulting from the differing 
methods or quantities in which such commodities are sold 
or delivered, and contains the following further proviso: 

“Provided, however, that the Federal Trade Commis¬ 
sion may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, and 
revise the same as it finds necessary, as to particular 
commodities or classes of commodities, where it finds 
that available purchasers in greater quantities are so 
few as to render differentials on account thereof un¬ 
justly discriminatory or promotive of monopoly in any 
line of commerce; and the foregoing shall then not be 
construed to permit differentials on differences in 

quantities greater than those so fixed and established: 

• * * >» 


This provision is sometimes hereinafter referred to as the 
“quantity limit proviso”. 

7. On or about July 7, 1947, the Commission, purporting 
to act pursuant to Section 2(a) of the Clayton Act, as 
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Amended, and pursuant to Section 6(a) and 6(b) of the 
Federal Trade Commission Act (38 Stat. 721, Title 15 
U. S. C. Section 46), by resolution commenced an 

251 investigation of the rubber tire industry for the pur¬ 
pose of determining whether it should fix and estab¬ 
lish a quantity limit in the sale of rubber tires and tubes 
pursuant to the quantity limit proviso. 

8. Said resolution required 49 concerns engaged in the 
rubber tire and tube business, to file with the Commission a 
special report making answer in writing under oath to spe¬ 
cific questions set forth in a schedule attached to said reso¬ 
lution. 

On information and belief most of the 49 concerns filed 
with the Commission their answers to the questions pro¬ 
pounded by the Commission in its resolution of July 7,1947. 

9. On information and belief the Commission in or about 
July 1948 sent to many people throughout the United States 
a request for information with respect to the manner in 
which and the quantity in which they normally purchased 
tires and tubes and with respect to the identity of their 
principal competitors in the resale of same in 1947. 

10. At the time of adoption of said resolution of July 7, 
1947, and at all times prior, to December 22,1948, the Com¬ 
mission had promulgated no rules or procedure for the con¬ 
duct of investigation or of hearings pursuant to the quantity 
limit proviso as is required by Section 3 of the Adminis¬ 
trative Procedure Act, 60 Stat. 238, Title 5 U. S. C. Section 
1002. 

11. On December 22, 1948 the Commission amended its 
rules of practice by adding thereto Section 2.30 “Procedure 
for Establishing Quantity Limits” (hereinafter referred to 
as Rule 2.30), and amended its statement of general pro¬ 
cedures by adding thereto Section 7.11—“Procedure in 

Fixing Quantity Limits for Any Commodity or Class 

252 of Commodities” (hereinafter referred to as “Rule 
7.11”)—which rules were published in the Federal 

Register for January 14, 1949. 

Said Rule 2.30, among other things, provides that in the 
event of formulation by the Commission of a proposed 
quantity limit rule, the same, together with a statement 
of the purpose sought to be accomplished by it, and the 
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ultimate matters of fact relied, upon by the Commission in 
support thereof, will first be published in the Federal Regis¬ 
ter; and further provides that any interested person is 
permitted to present any data, views or argument concern¬ 
ing the same; and provides that oral argument will be 
granted only in the discretion of the Commission. No pro¬ 
vision is made in said Rule 2.30 for apprising interested 
parties of the evidence upon which the Commission pur¬ 
ports to act in proposing a quantity limit rule, of the facts 
or data which it has gathered or shall gather in support 
of its position, of any material of which it will take “offi¬ 
cial notice”, or of the evidence upon which it shall have 
relied in making its final determination. It precludes the 
introduction of oral testimony by any interested party, or 
the cross-examination of witnesses, or the testing of in¬ 
formation, oral or written, upon which the Commission 
relies. No provision is made for the creation of a record 
upon which the determination of the Commission will be 
based. 

Said Rule 7.11 specifies the procedure by which the Com¬ 
mission will conduct an investigation to determine whether 
a notice of a tentative or proposed quantity limit rule shall 
be published, and the manner in which it will conduct that 
part of a rule-making proceeding called a hearing. It also 
prescribes that the Commission will give full consideration 
in deciding whether or not to formulate a tentative quantity 
limit rule, and the results of its investigation, and the data 
useci and arguments presented at what is called the hear¬ 
ing in such rule-making procedure, and to the results of any 
investigation made of matters there presented. 

253 Thereafter at all stages of the proceeding up to and 
including the issuance of Quantity Limit Rule 203-1, 
as hereinafter set forth, the Commission purported to fol¬ 
low the procedure established by said Rules 2.30 and 7.11. 

12. On or about September 28, 1949, the Commission is¬ 
sued a notice of a proposed quantity limit in the rubber tire 
industry and caused the same to be published in the Federal 
Register on or about October 4, 1949. The Commission 
thereby proposed a quantity limit of a carload of 20,000 
pounds in the sale of replacement rubber and synthetic rub¬ 
ber tires and tubes for use on motor vehicles, as a class of 
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commodity in commerce. On information and belief cer¬ 
tain parties submitted information and argument in -writing 
concerning the proposed rule. No adequate or proper hear¬ 
ing was granted for the proper determination of the rule. 
No real hearing was ever held and no opportunity was ever 
given interested parties to question or cross-examine wit¬ 
nesses. No opportunity was given interested parties to 
even examine the data upon which the Commission pro¬ 
posed to act. 

13. On January 4, 1952, there was published in the Fed¬ 
eral Register the ‘‘Findings, Order and Statement of Basis 
and Purpose” of the majority of the Commission which had 
been adopted by the majority on December 13, 1951, and 
the “Findings” and “Statement of Basis and Reason” 
therefor of the minority of the Commission. The Rule pro¬ 
mulgated by the majority of the Commission (designated 
as “Quantity-Limit Rule 203-1”) to be in effect on and after 
April 7, 1952, provides as follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is Twenty Thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

14. The Commission, in and by conducting and completing 
its said investigation prior to the promulgation or publica¬ 
tion of any rules of procedure for the conduct of investiga¬ 
tions pursuant to said quantity limit proviso, unlaw- 

254 fully withheld from the plaintiff the right to have 
such investigation conducted in accordance with such 
rules as required by Section 3 of the Administrative Pro¬ 
cedure Act. 

lix The Commission by failing to hold an adequate and 
proper hearing, and by failing to permit interested parties 
to examine the data relied upon by the Commission, and by 
failing to permit interested parties to examine and cross- 
examine witnesses violated plaintiff’s rights to the hearing 
required by the aforesaid Quantity Limit Proviso of Sec¬ 
tion 2(a) of the Clayton Act and by the Administrative Pro¬ 
cedure Act and by the Constitution of the United States. 
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The Commission, in thus promulgating Quantity-Limit Buie 
203-1 acted unlawfully and without color of any statute. 

16. Said Quantity-Limit Rule 203-1 issued by the Com¬ 
mission does not conform with Section 2(a) of the Clayton 
Act, as Amended, and is in excess of the statutory juris¬ 
diction, authority and limitations conferred and imposed 
by said section on the Commission in that the Commission: 

(a) Made no finding as to the number of purchasers who 
are available to purchase in quantities greater than the 
limit of 20,000 pounds at one time for delivery at one time. 

(b) Made no finding that available purchasers in quanti¬ 
ties greater than 20,000 pounds ordered at one time for de¬ 
livery at one time are so few as to render price differentials 
on account thereof unjustly discriminatory or promotive of 
monopoly. 

(c) Failed to distinguish between price differentials 
based on differing methods or functions and those based on 
differing quantities in compiling the so-called factual data 
on which the Commission made its alleged finding of fewness 
of available purchasers in greater quantities. 

(d) Based said Quantity-Limit Rule 203-1 on an inter¬ 
pretation of the quantity limit proviso, to the effect that, 

after a quantity limit is imposed, price differentials 
255 will not be permissible, though they “make only due 
allowance for differences in cost * * * resulting from 
differing methods’ 7 of sale or delivery, as distinguished 
from differing quantity; 

(e) Based said Quantity-Limit Rule 203-1 on a conclu¬ 
sion that any cost-justified differential in price which is 
associated with the purchase of large quantities, regardless 
of all circumstances indicating the contrary, is one based 
on quantity and, therefore, subject to said proviso. 

17. Said Quantity-Limit Rule 203-1 issued by the Com¬ 
mission is arbitrary and capricious in the following re¬ 
spects, among others: 

(a) The Commission failed to consider whether the price 
differentials existing among purchasers in different annual 
volumes are based, in whole or in part, on differences in 
the functions performed by different purchasers. 
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(b) The Commission failed to consider whether the price 
differentials existing among purchasers in different annual 
volumes are based, in whole or in part, on cost differences 
resulting from the differing method by which replacement 
tires and tubes are sold or delivered. 

(c) Said Quantity-Limit Rule 203-1, according to said 
Statement of Basis and Purpose of the Same, and as pointed 
out in said minority statement of Commissioner Mason, 
purports by arbitrary fiat to destroy or obliterate the dis¬ 
tinction between differences in cost due to differing methods 
of sale or delivery and cost differences due to differing 
quantities and to relieve the Commission, in all future pro¬ 
ceedings based on alleged violation of said Rule, of the 
duty of determining the question of fact as to whether price 
differentials are based on quantity or on method of sale and 
delivery. 

(d) The Commission supported said Quantity-Limit Rule 
203-1 by reference to action of the Interstate Commerce 
Commission, under a different statute, for a different in¬ 
dustry on entirely different facts and without the 

256 same requirements as to findings of fewness and ex¬ 
treme consequences as are laid down in Section 2(a) 
of the Clayton Act, as Amended. 

18. On the basis of the information collected by the Com¬ 
mission and presented to it, and made available to the 
public, the findings made and the Quantity-Limit Rule 203-1 
issued by the Commission are unsupported by substantial 
evidence and unwarranted by the facts. 

19. It has been the practice of the plaintiff to sell replace¬ 
ment tires and tubes at prices which have varied in accord¬ 
ance with the annual volume of purchases and in accordance 
with the functional status of the customers, and in consider¬ 
ation of other factors, and has allowed cash discounts for 
prompt payment and other particular discounts from time 
to time. The plaintiff is informed and believes that others 
in the business of selling replacement tires and tubes' have 
done likewise. Plaintiff has never, and is informed and 
believes, that others in the business of selling replacement 
tires and tubes have never allowed a discount for purchases 
in multiple carload quantities. Although Quantity-Limit 
Rule 203-1 is in the form of a limit on the quantity pur- 
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chased in a single transaction, it is clear from said State¬ 
ment of Basis and Purpose that the intention of the Com¬ 
mission and the effect of said Rule is to prohibit or limit 
annual volume discounts. Neither the findings of the Com¬ 
mission nor said Statement contains an explicit explanation 
of the intended effect upon functional discounts, cash dis¬ 
counts, or other particular discounts in the replacement tire 
and tube industry. Said Quantity-Limit Rule 203-1, if it 
should become effective, would impose upon the plaintiff and 
upon the replacement tire and tube industry a pricing sys¬ 
tem fundamentally different from that followed by plaintiff 
and generally by the replacement tire and tube industry for 
many years. 

20. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgment Act between plaintiff and 

257 defendants as to the validity of the procedure fol¬ 
lowed by the Commission, and the validity of Quan¬ 
tity-Limit Rule 203-1 issued pursuant thereto. 

21. The plaintiff is- threatened with immediate, substan¬ 
tial and irreparable damage and injury from Quantity-Limit 
Rule 203-1 unless the effective date of the same is stayed 
by order of this Court pending final determination of this 
action, and likewise unless the Court gives ultimate relief 
by way of a permanent injunction. If the plaintiff should be 
required to comply with Quantity-Limit Rule 203-1 it will 
be obliged to abandon its historic pricing methods and to 
adopt a fundamentally strange and different pricing sys¬ 
tem based upon single transactions with a maximum of 
20,000 pounds. Such a revolutionary change will com¬ 
pletely upset the relations between plaintiff and its cus¬ 
tomers and cause incalculable and irreparable damage to 
the plaintiff’s business. 

22. Plaintiff has no adequate remedy at law. 

Wherefore, the plaintiff prays: 

(1) That this Court grant a temporary injunction against 
defendants, and each of them, enjoining each of them, their 
agents, and all persons acting in concert with or under their 
control, and their successors in office from enforcing or tak¬ 
ing any steps to render Quantity-Limit Rule 203-1 effective; 
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(2) That upon a final hearing, the Court enter a final or¬ 
der and decree to the same effect; 

(3) That this Court declare and adjudge that the pro¬ 
cedure adopted and followed by the Federal Trade Com¬ 
mission with respect to the issuance of Quantity-Limit Rule 
203-1 deprived plaintiff of the right to a hearing as pre¬ 
scribed by Section 2(a) of the Clayton Act, as Amended, the 
Administrative Procedure Act, and the Fifth Amendment to 

the Constitution of the United States; 

258 (4) That this Court hold invalid and void and set 

aside Quantity-Limit Rule 203-1; and 
(5) That the plaintiff have such other and further relief 
as to this Court may seem just and proper. 

Baker, Hostetler & Patteeson, 

By Ezra K. Bryan, 

A member of the firm, 

1956 Union Commerce Building , 

Cleveland 14, Ohio, 
Attorneys for the Plaintiff. 

Of Counsel: 

Ezra K. Bryan, 

Gr. Warren Daane, 

James H. Nichols, 

1956 Union Commerce Building 
Cleveland 14, Ohio. 

• ••••• • 
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271 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 970-’52 

The Mansfield Tire & Rubber Company, 515 Newman 
Street, Mansfield, Ohio, Plaintiff, 


vs. 

Federal Trade Commission, James M. Mead, William A. 

Ayres, Lowell B. Mason, John Carson and Stephen J. 

Spingarn, Defendants 

Complaint for Injunctive, Declaratory and Other Relief 

Now comes the plaintiff, The Mansfield Tire & Rubber 
Company, and respectfully alleges as follows: 

1. Plaintiff is a corporation organized and existing under 
the laws of the State of Ohio, is a resident and citizen of 
said State, is duly qualified to carry on its business in 
said State, and has its principal office and place of business 
in the City of Mansfield, Ohio. 

2. Plaintiff is engaged in the manufacture and sale of 
rubber tires and tubes used as replacements for tires and 
tubes on motor vehicles throughout the United States and 
has an annual volume of sales of such tires and tubes 
amounting to many millions of dollars. Such tires and 
tubes are known in the trade as replacement tires and 
tubes. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an admin¬ 
istrative agency created by the Federal Trade Commission 
Act of 1914 which administers and enforces said Act and 
other acts, including the Clayton Act, as Amended by the 
Robinson-Patman Act, and is located and has its place of 
business within the District of Columbia. 

4. The individual defendants named above are all the 
duly appointed, acting and qualified members of the Com¬ 
mission and are located and have their principal places 
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of business in the District of Columbia. Each is sued in¬ 
dividually and as a member of the Commission. 

272 5. The jurisdiction of this Court in this action 

arises under the Constitution of the United States; 
Section 2(a) of the Clayton Act, as Amended by the Robin- 
son-Patman Act, 49 Stat. 1526, Title 15 U.S.C. Section 13(a); 
Sections 11-301, 11-306 and 11-315 of the District of Co¬ 
lumbia Code; Sections 1331 and 1337 of the Judicial Code, 
62 Stat. 930, 931 Title 28 U.S.C. Sections 1331 and 1337; 
Section 10 of the Administrative Procedure Act, 60 Stat. 
243, Title 5 U.S.C. Section 1009; and the Declaratory Judg¬ 
ments Act, 62 Stat. 964, 63 Stat. 105, Title 28 U.S.C., Sec¬ 
tion 2201. The interest of the plaintiff in the matter in 
controversy exceeds the sum of $3000 exclusive of interest 
and costs. 

6. Section 2(a) of the Clayton Act, as Amended by the 
Robinson-Patman Act (49 Stat. 1528, Title 15 U.S.C. Sec¬ 
tion 13(a)), which makes unlawful discrimination in price 
under stated conditions, provides that nothing contended 
in said Section shall prevent differentials in price which 
make only due allowance for differences in the cost of man¬ 
ufacture, sale or delivery resulting from the differing 
methods or quantities in which such commodities are sold 
or delivered, and contains the following further proviso: 

“Provided, however, that the Federal Trade Commis¬ 
sion may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, 
and revise the same as it finds necessary, as to partic¬ 
ular commodities or classes of commodities, where 
it finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof 
unjustly discriminatory or promotive of monopoly in 
any line of commerce; and the foregoing shall then 
not be construed to permit differentials on differences 
in quantities greater than those so fixed and estab¬ 
lished: • • V’ 

This provision is sometimes hereinafter referred to as the 
“quantity limit proviso”. 


7. On or about July 7,1947, the Commission, purporting 
to act pursuant to Section 2(a) of the Clayton Act, as 
Amended, and pursuant to Section 6(a) and 6(b) of the 
Federal Trade Commission Act (38 Stat. 721, Title 15 

U.S.C. Section 46), by resolution, commenced an 
273 investigation of the rubber tire industry for the 
purpose of determining whether it should fix and 
establish a quantity limit in the sale of rubber tires and 
tubes pursuant to the quantity limit proviso. 

8. Said resolution required plaintiff, together with 48 
other concerns engaged in the rubber tire and tube busi¬ 
ness, to file with the Commission a special report making 
answer in writing under oath to specific questions set forth 
in a schedule attached to said resolution. 

On or about August 17, 1947, plaintiff submitted its an¬ 
swers to the questions propounded by the Commission in 
its said resolution of July 7, 1947. 

On information and belief most of the other 48 concerns 
filed with the Commission their answers to the questions 
propounded by the Commission in its said resolution of 
July 7,1947, at or about the same time as did the plaintiff. 

9. On information and belief the Commission in or about 
July 1948 sent to many people throughout the United States 
a request for information with respect to the manner in 
which and the quantity in which they normally purchased 
tires and tubes and with respect to the identity of their 
principal competitors in the resale of same in 1947. 

10. At the time of adoption of said resolution of July 7, 
1947, and at all times up to December 22,1948, the Commis¬ 
sion had promulgated no rules or procedure for the con¬ 
duct of investigations or for the conduct of hearings pur¬ 
suant to the quantity limit proviso as is required by Sec¬ 
tion 3 of the Administrative Procedure Act, 60 Stat. 238, 
Title 5 U.S.C. Section 1002. 

11. On December 22, 1948, the Commission amended its 
Rules of Practice by adding thereto Section 2.30 4 ‘Proce¬ 
dure for Establishing Quantity Limits” (hereinafter re¬ 
ferred to as “Rule 2.30”), and amended its statement of 
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General Procedures by adding thereto Section 7.11—“Pro¬ 
cedure in Fixing Quantity Limits for Any Com- 

274 modity or Class of Commodities” (hereinafter re¬ 
ferred to as “Rule 7.11”)—which rules were pub¬ 
lished in the Federal Register for January 14, 1949. 

Said Rule 2.30, among other things, provides that in the 
event of formulation by the Commission of a proposed 
quantity limit rule, the same, together with a statement 
of the purpose sought to be accomplished by it, and the 
ultimate matters of fact relied upon by the Commission in 
support thereof, will first be published in the Federal 
Register; and further provides that any interested person 
is permitted to present any data, views or argument con¬ 
cerning the same; and provides that oral argument will be 
granted only in the discretion of the Commission. No pro¬ 
vision is made in said Rule 2.30 for apprising interested 
parties of the evidence upon which the Commission purports 
to act in proposing a quantity limit rule, of the facts or 
data which it has gathered or shall gather in support of its 
position, of any material of which it will take “official no¬ 
tice”, or of the evidence upon which it shall have relied in 
making its final determination. It precludes the intro¬ 
duction of oral testimony by any interested party, or the 
cross-examination of witnesses, or the testing of informa¬ 
tion, oral or written, upon which the Commission relies. 
No provision is made for the creation of a record upon which 
the determination of the Commission will be based. 

Said Rule 7.11 specifies the procedure by which the 
Commission will conduct an investigation to determine 
whether a notice of a tentative or proposed quantity limit 
rule shall be published, and the manner in which it will 
conduct that part of a rule-making proceeding called a 
hearing. It also prescribes that the Commission will give 
full consideration in deciding whether or not to formulate 
a tentative quantity limit rule, and the results of its investi¬ 
gation, and the data used and arguments presented at what 
is called the hearing in such rule-making procedure, and to 
the results of any investigation made of matters there 
presented. 

275 Thereafter at all stages of the proceeding up to 
and including the issuance of Quantity Limit Rule 
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203-1, as hereinafter set forth, the Commission purported 
to follow the procedure established by said Buies 2.30 and 
7.11. 

12. On or about September 28, 194S, the Commission is¬ 
sued a notice of a proposed quantity limit in the rubber 
tire industry and caused the same to be published in the 
Federal Register on or about October 4, 1949. The Com¬ 
mission thereby proposed a quantity limit of a carload of 
20,000 pounds in the sale of replacement rubber and syn¬ 
thetic rubber tires and tubes .for use on motor vehicles, as 
a class of commodity in commerce. On information and 
belief certain parties submitted information and argument 
in writing concerning the proposed rule. No adequate or 
proper hearing was granted for the proper determination 
of the rule. No real hearing was ever held and no oppor¬ 
tunity was ever given interested parties to question or 
cross-examine witnesses. No opportunity was given inter¬ 
ested parties to even examine the data upon which the 
Commission proposed to act. 

13. On January 4, 1952, there was published in the Fed¬ 
eral Register the “Findings, Order and Statement of Basis 
and Purpose” of the majority of the Commission which 
had been adopted by the majority on December 13, 1951, 
and the “Findings” and “Statement of Basis and Reason” 
therefor of the minority of the Commission. The rule 
promulgated by the majority of the Commission (desig¬ 
nated as “Quantity-Limit Rule 203-1”) to be in effect on 
and after April 7, 1952, provides as follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is Twenty Thousand 
(20,000) pounds ordered at one time for delivery at one 
time.” 

14. The Commission, in and by conducting and complet¬ 
ing its said investigation prior to the promulgation or 
publication of any rules of procedure for the conduct of 
investigations pursuant to said quantity limit proviso, un¬ 
lawfully withheld from the plaintiff the right to have 

276 such investigation conducted in accordance with 
such rules as required by Section 3 of the Ad¬ 
ministrative Procedure Act. 
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15. The Commission by failing to hold an adequate and 
proper hearing, and by failing to permit interested parties 
to examine the data relied upon by the Commission, and 
by failing to permit interested parties to examine and cross- 
examine witnesses violated plaintiff’s rights to the hearing 
required by the aforesaid Quantity Limit Proviso of Sec¬ 
tion 2(a) of the Clayton Act and by the Administrative 
Procedure Act and by the Constitution of the United States. 
The Commission, in thus promulgating Quantity-Limit Rule 
203-1 acted unlawfully and without color of any statute. 

16. Said Quantity-Limit Rule 203-1 issued by the Com¬ 
mission does not conform with Section 2(a) of the Clayton 
Act, as Amended, and is in excess of the stautory jursidic- 
tion, authority and limitations conferred and imposed by 
said section on the Commission in that the Commission: 

(a) Made no finding as to the number of purchasers who 
are available to purchase in quantities greater than the 
limit of 20,000 pounds at one time for delivery at one time. 

(b) Made no finding that available purchasers in quanti¬ 
ties greater than 20,000 pounds ordered at one time for 
delivery at one time are so few as to render price differen¬ 
tials on account thereof unjustly discriminatory or promo¬ 
tive of monopoly. 

(c) Failed to distinguish between price differentials 
based on differing methods or functions and those based on 
differing quantities in compiling the so-called factual data 
on which the Commission made its alleged finding of few¬ 
ness of available purchasers in greater quantities. 

(d) Based said Quantity-Limit Rule 203-1 on an inter¬ 
pretation of the quantity limit proviso, to the effect that, 

after a quantity limit is imposed, price differentials 
277 will not be permissible, though they “make only 
due allowance for differences in cost • • • resulting 
from differing methods” of sale or delivery, as distin¬ 
guished from differing quantity; 

(e) Based said Quantity-Limit Rule 203-1 on a conclusion 
that any cost-justified differential in price which is asso¬ 
ciated with the purchase of large quantities, regardless 
of all circumstances indicating the contrary, is one based 
on quantity and, therefore, subject to said proviso. 
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17. Said Quantity-Limit Rule 203-1 issued by the Com¬ 
mission is arbitrary and capricious in the following re¬ 
spects, among others: 

(a) The Commission failed to consider whether the price 
differentials existing among purchasers in different annual 
volumes are based, in whole or in part, on differences in the 
functions performed by different purchasers. 

(b) The Commission failed to consider whether the price 
differentials existing among purchasers in different annual 
volumes are based, in whole or in part, on cost differences 
resulting from the differing method by which replacement 
tires and tubes are sold or delivered. 

(c) Said Quantity-Limit Rule 203-1, according to said 
Statement of Basis and Purpose of the same, and as pointed 
out in said minority statement of Commissioner Mason, 
purports by arbitrary fiat to destroy or obliterate the dis¬ 
tinction between differences in cost due to differing methods 
of sale or delivery and cost differences due to differing 
quantities and to relieve the Commission, in all future 
proceedings based on alleged violation of said Rule, of 
the duty of determining the question of fact as to whether 
price differentials are based on quantity or on method of 
sale and delivery. 

(d) The Commission supported said Quantity-Limit Rule 
203-1 by reference to action of the Interstate Commerce 
Commission, under a different statute, for a different in¬ 
dustry, on entirely different facts and without the same 

requirements as to findings of fewness and extreme 
278 consequences as are laid down in Section 2(a) of the 
Clayton Act, as Amended. 

18. On the basis of the information collected by the Com¬ 
mission and presented to it, and made available to the public, 
the findings made and the Quantity-Limit Rule 203-1 issued 
by the Commission are unsupported by substantial evidence 
and unwarranted by the facts. 

19. It has been the practice of the plaintiff to sell replace¬ 
ment tires and tubes at prices which have varied in accord¬ 
ance with the annual volume of purchases and in accordance 
with the functional status of the customers, and in consider¬ 
ation of other factors, and has allowed cash discounts for 
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prompt payment and other particular discounts from time 
to time. The plaintiff is informed and believes that others 
in the business of selling replacement tires and tubes have 
done likewise. Plaintiff has never, and is informed and 
believes, that others in the business of selling replacement 
tires and tubes have never allowed a discount for purchases 
in multiple carload quantities. Although Quantity-Limit 
Rule 203-1 is in the form of a limit on the quantity purchased 
in a single transaction, it is clear from said Statement of 
Basis and Purpose that the intention of the Commission and 
the effect of said Rule is to prohibit or limit annual volume 
discounts. Neither the findings of the Commission nor said 
Statement contains an explicit explanation of the intended 
effect upon functional discounts, cash discounts, or other 
particular discounts in the replacement tire and tube indus¬ 
try. Said Quantity-Limit Rule 203-1, if it should become 
effective, would impose upon the plaintiff and upon the 
replacement tire and tube industry a pricing system fun¬ 
damentally different from that followed by plaintiff and 
generally by the replacement tire and tube industry for 
many years. 

20. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgment Act between plaintiff and 

279 defendants as to the validity of the procedure fol¬ 
lowed by the Commission and the validity of Quan¬ 
tity-Limit Rule 203-1 issued pursuant thereto. 

21. The plaintiff is threatened with immediate, substan¬ 
tial and irreparable damage and injury from Quantity- 
Limit Rule 203-1 unless the effective date of the same is 
stayed by order of this Court pending final determination 
of this action, and likewise unless the Court gives ultimate 
relief by way of a permanent injunction. If the plaintiff 
should be required to comply with Quantity-Limit Rule 
203-1 it will be obliged to abandon its historic pricing 
methods and to adopt a fundamentally strange and different 
pricing system based upon single transactions with a maxi¬ 
mum of 20,000 pounds. Such a revolutionary change will 
completely upset the relations between plaintiff and its cus¬ 
tomers and cause incalculable and irreparable damage to the 
plaintiff’s business. 

22. Plaintiff has no adequate remedy at law. 
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Wherefore, the plaintiff prays: 

(1) That this Conrt grant a temporary injunction against 
defendants, and each of them, enjoining each of them, their 
agents, and all persons acting in concert with or under their 
control, and their successors in office from enforcing or tak¬ 
ing any steps to render Quantity-Limit Rule 203-1 effective; 

(2) That upon a final hearing, the Court enter a final 
order and decree to the same effect; 

(3) That this Court declare and adjudge that the proce¬ 
dure adopted and followed by the Federal Trade Commis¬ 
sion with respect to the issuance of Quantity-Limit Rule 
203-1 deprived plaintiff of the right to a hearing as pre¬ 
scribed by Section 2(a) of the Clayton Act, as Amended, 
the Administrative Procedure Act, and the Fifth Amend¬ 
ment to the Constitution of the United States; 

280 (4) That this Court hold invalid and void and set 

aside Quantity-Limit Rule 203-1; and 

(5) That the plaintiff have such other and further relief 
as to this Court may seem just and proper. 


Baker, Hostetler & Patterson, 

By Ezra El Bryan, 

A member of the firm, 

6519 Union Commerce Building, 
Cleveland 14 , Ohio. 
Attorneys for the Plaintiff. 


Of Counsel: 

Ezra K. Bryan, 

G. Warren Daane, 

James H. Nichols, 

1956 Union Commerce Building, 
Cleveland 14 , Ohio. 
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293 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

1014- , 52 

Carlisle Corporation, Carlisle, Pennsylvania, Plaintiff, 

against 

The Federal Trade Commission, James M. Mead, Chairman, 

Lowell B. Mason, John Carson, and Stephen J. Spin- 

garn, Washington 25, D. C., Defendants 

Complaint for Declaratory Judgment and Injunction 

Plaintiff, Carlisle Corporation, complaining of defend¬ 
ants, alleges as follows: 

1. Plaintiff is a corporation organized and existing under 
and by virtue of the laws of the State of Delaware. 

2. Plaintiff is engaged in the manufacture and sale of 
replacement rubber and synthetic tubes throughout the 
United States with an annual sales volume of millions of 
dollars. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an admin¬ 
istrative agency created by the Federal Trade Commission 
Act of 1914, 38 Stat. 717 (1914), 15 U.S.C. § 15 (1946), and 
is charged with the administration and enforcement of 
said Act and other acts, including the Clayton Act as 
amended by the Robinson-Patman Act, and is found and 
has its place of business within the District of Columbia. 

4. The individual defendants named above are all the 
members of the Commission and officially reside and are 
found in the District of Columbia. Each is sued individually 

and as a member of the Commission. 

294 5. The jurisdiction of the Court in this action arises 
under the Constitution of the United States; under 

Section 2(a) of the Clayton Act as amended by the Robin¬ 
son-Patman Act, 49 Stat. 1526, 15 U.S.C. § 13(a) (1936); 
under Sections 11-301, 11-305,11-306, 11-315 of the District 
of Columbia Code; under Section 10 of the Administrative 
Procedure Act, 60 Stat 243, 5 U.S.C. § 1009 (1946); and un¬ 
der the Declaratory Judgments Act, 62 Stat. 964 (1948) as 


136 


amended 63 Stat. 105 (1949), 28 U.S.C. § 2201 (Supp. 1951). 
The matter in controversy exceeds the sum of $3,000, exclu- 
tive of interest and costs. 

6. Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, 49 Stat. 1528 (1936), 15 U.S.C. §13 
(1946) after prohibiting price discrimination under certain 
circumstances, provides as follows: 

“Provided, That nothing herein contained shall pre¬ 
vent differentials which make only due allowance for 
differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold or 
delivered: Provided, however, That the Federal Trade 
Commission may, after due investigation and hearing 
to all interested parties, fix and establish quantity 
limits, and revise the same as it finds necessary, as to 
particular commodities or classes of commodities, where 
it finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof 
unjustly discriminatory or promotive of monopoly in 
any line of commerce; and the foregoing shall then 
not be construed to permit differentials based on dif¬ 
ferences in quantities greater than those so fixed and 
established: • • •” 

The last provision quoted above is hereinafter sometimes 
referred to as the “quantity limit proviso”. 

7. In July, 1947, the Commission announced that it was 
commencing an investigation of the rubber tire industry 
for the purpose of determining whether or not it should 
fix and establish a quantity limit in the sale of rubber tires 

and tubes pursuant to the aforesaid quantity limit 
295 poviso. This was the first time the Commission had 
attempted to use the powers given it by said quantity 
limit proviso. At that time and at all times thereafter up 
to December 22, 1948, the Commission had no established 
rules of procedure for the conduct of investigations or for 
the conduct of hearings pursuant to the aforesaid quantity 
limit proviso. Nevertheless the Commission proceeded with 
its investigation. 

8. On December 22, 1948, the Commission amended its 
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Rules of Practice by adding thereto Section 2.30 “Pro¬ 
cedure for establishing quantity limits” (hereinafter re¬ 
ferred to as “Rule 2.30”), and amended its statement of 
General Procedures by adding thereto Section 7.11 “Pro¬ 
cedure in fixing quantity limits for any commodity or class 
of commodities” (hereinafter referred to as “Rule 7.11”) 
which Rules were published in the Federal Register for 
January 14,1949. Thereafter, at all stages of the proceed¬ 
ing up to and including the issuance of Quantity Limit Rule 
203-1 as hereinafter set forth, the Commission purported 
to follow the procedure established by said Rules 2.30 and 
7.11. 

9. On October 4, 1949, the Commission, pursuant to pro¬ 
cedure established by its Rules 2.30 and 7.11, caused to be 
published in the Federal Register a “Notice of hearing on 
fixing quantity limit for replacement rubber tires and tubes 
to all manufacturers, distributors, dealers and other vendors 
or purchasers of replacement rubber and synthetic rubber 
tires and tubes as a class of commodity, and all other parties 
interested in said class of commodity.” 

10. On January 4, 1952, there was published in the Fed¬ 
eral Register (Vol. 17, Number 3, pages 113-120) the “Find¬ 
ings, order and Statement of Basis and Purpose” of the 
majority of the Commission which had been adopted by the 
majority on December 13, 1951, and the “Findings” and 

“Statement of Basis and Reason” therefor of the 
296 minority of the Commission. The Rule promulgated 
by the majority of the Commission, to be in effect on 
and after April 7,1952, provides as follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

11. Said Quantity-Limit Rule 203-1 is invalid and unlaw¬ 
ful because the procedure followed by the Commission did 
not afford interested parties, including plaintiff herein, the 
“hearing” required by the aforesaid quantity limit proviso 
of Section 2(a) of the Clayton Act and by the Adminis¬ 
trative Procedure Act and by the Constitution of the United 
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States. Said Procedure was unlawful in many additional 
respects. 

12. Said Quantity-Limit Rule 203-1 is invalid and un¬ 
lawful in that it is not supported by the Commission’s find¬ 
ings ; is vague, indefinite and ambiguous; is arbitrary, capri¬ 
cious, an abuse of and failure to exercise discretion and 
otherwise not in accordance with law; is in excess and 
abuse of statutory jurisdiction, authority and limitations 
and short of statutory right; is unsupported by substantial 
evidence or any evidence; and is unwarranted by the facts. 

13. The effect of said Quantity-Limit Rule 203-1 upon 
the business of plaintiff will be revolutionary because of the 
fact that the Commission has cast its Rule in a form which 
is quite foreign to the price structure of plaintiff and of 
the industry as a whole. Plaintiff has been accustomed for 
many years to quote prices based in part on annual volume 
of purchases. The Rule issued by the Commission as ex¬ 
plained by the Commission in its statement is to prohibit 
annual volume discounts and to prevent cost savings experi¬ 
enced by plaintiff from being passed along to the 

297 dealer who purchases over a carload per year. Its 
intended effect would therefore be to require plain¬ 
tiff and supposedly the entire industry to revise its pricing 
structure to conform to the Commission’s novel theory. 

14. Unless the effective date of the Commission’s rule 
is stayed by order of this Court pending final determina¬ 
tion of this action, plaintiff will suffer irreparable injury. 
If the rule is not stayed plaintiff must by April 7, 1952 
elect either to comply with it or to disregard it. If plaintiff 
elects to comply with the rule it must decide at its peril 
the meaning of the rule despite its many ambiguities and 
inconsistencies. In its broadest application the rule would 
prohibit discounts which have been allowed by plaintiff, 
and indeed by the entire industry, for many years and have 
never been regarded as anything but lawful and beneficial. 
If plaintiff elects not to comply pending judicial review 
plaintiff will be compelled to face almost measureless risk 
of liability for treble damages for violation of the rule 
should the validity of the rule ultimately be upheld. Plain¬ 
tiff should not be required to run this risk. 

15. In spite of its general terms the Rule does not apply 
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equally to all sellers and purchasers. Neither does it apply 
to all low prices. Because of its indefiniteness it will not be 
construed in the same way by all sellers and purchasers. 
These inequalities are bound to cause disruption of plain¬ 
tiff’s business, uncertainty of contract and loss to plaintiff 
of customers. 

16. Unless said Quantity-Limit Buie 203-1 is finally ad¬ 
judged to be unlawful and void and is vacated, set aside 
and annulled by order of this Court plaintiff will suffer 
great and irreparable injury. 

298 17. Plaintiff has no adequate remedy at law. 

18. A controversy exists within the meaning of the 
Federal Declaratory Judgments Act, between plaintiff and 
defendants as to the validity of the procedure followed by 
the Commission, and the validity of Quantity-Limit Buie 
203-1 issued pursuant thereto. 

Wherefore, plaintiff prays: 

1. That a temporary or interlocutory injunction be en¬ 
tered herein restraining, enjoining and suspending until 
further order of the Court the effectiveness, operation and 
execution of said Quantity Limit Buie 203-1; and 

2. That after final hearing this Court adjudge, order and 
decree that said Quantity-Limit Buie 203-1 is in violation 
of the legal rights of plaintiff and is wholly void and that 
said rule be perpetually vacated, set aside and annulled and 
the effectiveness and execution thereof perpetually be re¬ 
strained and enjoined; and 

3. That plaintiff may have such other, further and differ¬ 
ent relief as the Court may deem just and proper. 

Dated: March 6, 1952. 

Spence, Hotchkiss, Parker & Dttryee, 

By Frank A. Zunino, Jr., 

40 Wall Street , 

New York 5, N. Y. 

Whiting & Pavitt, 

By William H. Pavitt, Jr., 

1625 Eye Street, 
Washington 6, D. C. 

Attorneys for Carlisle Corporation. 

• • • . • • • • 
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311 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. 1021- : ’52 

Dubkee-Atwood Company, 215 N. E. Seventh Street, Min¬ 
neapolis, Minnesota, Plaintiff, 

vs. 

The Federal Trade Commission, James M. Mead, Chairman, 

William A. Ayres, Lowell B. Mason, John Carson and 

Stephen J. Spingarn, Washington, 25, D. C., Defendants. 

Complaint 

Plaintiff for its complaint against the defendants and 
each of them alleges : 

1. Plaintiff, Durkee-Atwood Company, is a corporation 
duly organized and existing under and by virtue of the laws 
of the State of Minnesota. 

2. Plaintiff is and for many years has been engaged in 
the manufacture and sale throughout the United States 
of various rubber products including replacement inner- 
tubes, made of natural or synthetic rubber, for use on pas¬ 
senger motor vehicles. Plaintiff has an annual sales volume 
in excess of five million dollars ($5,000,000) and an annual 
sales volume of innertubes in excess of six hundred thou¬ 
sand dollars ($600,000). 

3. Plaintiff does not manufacture or sell tires, but in 
the tire and tube field, manufactures and sells only inner- 
tubes. 

4. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an ad¬ 
ministrative agency created by the Federal Trade Commis¬ 
sion Act of 1914, 38 Stat. 717 (1914), 15 U.S.C. Sec. 15 
(1946) and is charged with the administration and enforce¬ 
ment of said act and other laws including the Clayton Act 
as amended by the Robinson-Patman Act. The Commis¬ 
sion’s place of business is within the District of Columbia. 
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The individual defendants above named are members of 
the Federal Trade Commission and are located and 
312 have their places of business and officially reside and 
are found in the District of Columbia. Each is sued 
individually and as a member of the Commission. 

5. The jurisdiction of the Court in this action arises 
under the Constitution of the United States; under Sec¬ 
tion 2 (a) of the Clayton Act as amended by the Robinson- 
Patman Act, 49 Stat. 1526, 15 U.S.C. Sec. 13(a) (1936); 
under Sections 11-301, 11-305, 11-306, 11-315 of the Dis¬ 
trict of Columbia Code: under Section 10 of the Admin¬ 
istrative Procedure Act, 60 Stat. 243, 5 U.S.C. Sec. 1009 
(1946); and under the Declaratory Judgments Act, 62 Stat. 
964 (1948) as amended 63 Stat. 105 (1949), 28 U.S.C. Sec. 
2201 (Supp. 1951). The matter in controversy exceeds the 
sum of $3,000, exclusive of interest and costs. 

6. Sec. 2 of the Clayton Act as amended by Sec. 2(a) 
of the Robinson-Patman Act, 49 Stat. 1528 (1936), 15 
U.S.C. Sec. 13 (1946) after prohibiting price discrimina¬ 
tion under certain circumstances provides as follows: 

“Provided , That nothing herein contained shall pre¬ 
vent differentials which make only due allowance for 
differences in the cost of manufacture, sale, or de¬ 
livery resulting from the differing methods or quan¬ 
tities in which such commodities are to such purchas¬ 
ers sold or delivered: 

Provided , however. That the Federal Trade Commis¬ 
sion may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, 
and revise the same as it finds necessary, as to par¬ 
ticular commodities or classes of commodities, where 
it finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof 
unjustly discriminatory or promotive of monopoly in 
any line of commerce; and the foregoing shall then 
not be construed to permit differentials based on differ¬ 
ences in quantities greater than those so fixed and 
established 
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The last provision quoted above is hereinafter sometimes 
referred to as the “quantity limit proviso”. 

7. In July, 1947, the Commission announced that it was 
commencing an investigation of the rubber tire industry 
for the purpose of determining whether or not it should 
fix and establish a quantity limit in the sale of rubber tires 
and tubes pursuant to the aforesaid quantity limit proviso. 
This was the first time the Commission had attempted to 

use the powers given it by said quantity limit proviso. 
313 At that time and at all times thereafter up to De¬ 
cember 22, 1948, the Commission had no established 
rules of procedure for the conduct of investigations or for 
the conduct of hearings pursuant to the aforesaid quantity 
limit proviso. Nevertheless the Commission proceeded 
with its investigation. 

8. On December 22, 1948 the Commission amended its 
Rules of Practice by adding thereto rule XXX or Sec. 2.30 
“Procedure for establishing quantity limits” (16 CFR, Ch. 
1, part 2, Sec. 2.30) and amended its General Procedures 
by adding thereto Sec. 18 or Sec. 7.11 “Procedure in fixing 
quantity limits for any commodity or classes of commodi¬ 
ties” (16 CFR, Ch. 1, Part 7, Sec. 7.11). Said rules and 
sections were published in the Federal Register for Janu¬ 
ary 14, 1949. Thereafter, at all stages of the proceeding 
up to and including the issuance of Quantity limit Rule 
203-1 as hereinafter set forth, the Commission purported 
to follow the procedure established by said rules. 

9. On October 4, 1949 the Commission pursuant to the 
procedure established by its said rule XXX and said Sec. 
18 caused to be published in the Federal Register a “No¬ 
tice of hearing on fixing quantity limit for replacement 
tires and tubes to all manufacturers, distributors, dealers 
and other vendors or purchasers of replacement rubber 
and synthetic rubber tires and tubes as a class of commod¬ 
ity, and all other parties interested in said class of com¬ 
modity”, (14 Fed. Reg. 6044, 16 CFR, Chap. 1). 

10. In said “Notice of Hearing” the Commission stated 
that on the basis of certain alleged facts and statements 
set forth in Appendix A to the Notice, it “appears” to 
the Commission that available purchasers in greater quan- 
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tities of replacement tires and tubes are so few as to render 
differentials on account thereof unjustly discriminatory 
against purchasers in smaller quantities and promotive of 
monopoly in the lines of commerce in which the sellers 
and purchasers of said class of commodity are engaged and 
that it *‘appears’’ to the Commission that a car load of 
twenty thousand pounds (20,000#) is the maximum quan¬ 
tity of tires and tubes as to which there will be a sufficient 
number of available purchasers so as not to render maxi¬ 
mum differentials based thereon unjustly discrimina- 
314 tory or promotive of monopoly in any line of com¬ 
merce in said commodity. The Commission in said 
notice proposed a rule fixing and establishing said quan¬ 
tity as a quantity limit pursuant to the aforesaid quantity 
limit proviso and stated that interested parties may sub¬ 
mit 4 * data, views and argument” concerning said quantity 
limit rule (14 Fed. Reg. 6776, 16 CFR, Chap. 1: 14 Fed. 
Reg. 6980, 16 CFR Part 115). 

11. On December 15, 1949, Plaintiff duly filed with the 
Commission a “Statement by Durkee-Atwood Company as 
to Proposed Quantity Limit Rule”, In the Matter of an 
Investigation of the Rubber Tire Industry, File 203-1. In 
said statement Durkee-Atwood Company objected to the 
establishment of any quantity limit rule on the ground that 
it did not appear that the Commission had any substantial 
evidence to warrant the establishment of a quantity limit 
rule under the aforesaid quantity limit proviso and on the 
ground that the investigation commenced in July of 1947 
did not elicit information leading to the establishment of 
a quantity limit discount rule but rather leading toward a 
volume discount or functional discount rule contrary to 
the provisions of said quantity limit proviso and on the 
ground that there was no substantial evidence warranting 
the conclusion of the Federal Trade Commission that the 
twenty thousand pound quantity limit was necessary to 
avoid the danger of monopoly or to prevent unjust dis¬ 
crimination in the manufacture and distribution of replace¬ 
ment tires and tubes. 

12. In said December 15,1949 statement, Durkee-Atwood 
Company in the alternative proposed a modification or 
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clarification of the proposed rule so that tires and tubes 
would not be classed as a single commodity but rather that 
tires would be a commodity separate from tubes and stated 
that the failure to separate said two commodities and 
provide a different quantity limit for each, instead of a 
quantity limit for the combination of the two, was unjustly 
discriminatory against Durkee - Atwood Company and 
against all other manufacturers of innertubes only. 

315 13. At no time did the Commission produce publicly 

or for the public record any evidence or statement 
other than found in said Appendix A attached to said Octo¬ 
ber 4, 1949 notice of hearing. 

14. On December 13, 1951 the Commission issued and on " 
January 4, 1952 the Commission published in the Federal 
Register its “Findings, Order and Statement of Basis and 
Purpose” and the “Minority Findings of Commissioner 
Mason” together with his “Statement of Basis and Rea¬ 
son” in said File No. 203-1 (17 Fed. Reg. No. 3 pp. 113-120). 

15. The majority findings and order of the Commission 
provide: 

“1. Available purchasers in the greater quantities of 
annual dollar volumes of six hundred thousand (600,- 
000) dollars and more are so few as to render differ¬ 
entials on account thereof unjustly discriminatory 
against purchasers in smaller quantities and promo¬ 
tive of monopoly in the lines of commerce in which 
the sellers and purchasers, respectively, are engaged. 

2. The carload quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time 
is the quantity upon which the maximum differential 
on account of quantity should be granted, that quan¬ 
tity being the reasonable maximum as to which there 
will be a sufficient number of available purchasers so 
as not to render such a maximum differential unjustly 
discriminatory against purchasers in smaller quantities 
and promotive of monopoly in the lines of commerce 
in which the sellers and purchasers, respectively, are 
engaged. 

3. For the purpose of preventing or lessening unjust 
discrimination against purchasers of smaller quanti- 
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ties and promotion of monopoly in the lines of com¬ 
merce in which the sellers and purchasers, respectively, 
are engaged, it is reasonably necessary to fix and 
establish the quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time 
as the quantity limit so that said section of said Act 
shall not be construed to permit any greater differ¬ 
ential based on quantity than that based on such quan¬ 
tity limit. 

It Is Therefore Ordered that the following rule, 
which may be cited as Quantity-Limit Rule 203-1, to 
fix and establish a quantity limit as to replacement 
tires and tubes made of natural or synthetic rubber 
for use on motor vehicles as a class of commodity be, 
and it hereby is, promulgated to be in full force and 
effect on and after April 7,1952: 

The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity is twenty 
thousand (20,000) pounds ordered at one time for 
delivery at one time.’’ 

316 16. Said Quantity Limit Rule 203-1 is invalid and 

unlawful because the procedure followed by the Com¬ 
mission did not afford interested parties including plain¬ 
tiff herein the “hearing” required by the aforesaid quan¬ 
tity limit proviso of Sec. 2(a) of the Clayton Act and by 
the Administrative Procedure Act and by the Constitu¬ 
tion of the United States. Said procedure was unlawful 
in many additional respects, Le., the Commission as pro¬ 
ponent of said rule did not assume the burden of proof; 
the interested parties were not given the right to know the 
claims of the proponents and had no opportunity to ex¬ 
amine the alleged facts on which the proposed rule was 
based; the interested parties were not given the oppor¬ 
tunity to present their case by oral or documentary evi¬ 
dence, to submit rebuttal evidence or to conduct any ex¬ 
amination or cross examination as may be required for a 
full and true disclosure of the facts; the record used and 
information used by the majority of the Commission was 
not offered in the proceeding and does not constitute the 
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exclusive record; proposed findings and conclusions and 
exceptions to decisions or recommended decisions together 
with reasons therefor were prohibited; the majority used 
in support of its findings and reasons inner-office memo¬ 
randa not made known to the interested parties. 

17. Said Quantity Limit Rule 203-1 is invalid and un¬ 
lawful in that it is not supported by the Commissioners ’ 
findings; is vague, indefinite and ambiguous; is arbitrary, 
capricious, an abuse of and failure to exercise discretion; is 
unjustly discriminatory as to plaintiff and otherwise not 
in accordance with law; is in excess and abuse of statutorv 
jurisdiction, authority and limitations and short of statu¬ 
tory right; is unsupported by substantial evidence or any 
evidence; and is unwarranted by the facts. 

18. Said Quantity Limit Rule 203-1 is invalid and un¬ 
lawful because the Commission has ignored and given no 
effect to the fact that plaintiff’s business insofar as the 
manufacture of tires and tubes is concerned, is confined 
to the manufacture only of tubes. Said rule unjustly dis¬ 
criminates against plaintiff by combining tires and tubes 
into one “class of commodity” thereby favoring unjustly 

the manufacturers of tires and tubes. The failure 
317 of the Commission to separate tires and tubes into 

two classes of commodities will force plaintiff’s cus¬ 
tomers to purchase their innertube requirements from tire 
manufacturers in order to gain the largest quantity dis¬ 
count permitted by said rule, thereby depriving without just 
compensation, or without any reason whatsoever, the plain¬ 
tiff of its entire innertube business. Said rule will permit 
plaintiff’s customers to purchase small quantities of tubes 
in a combination car load of tires and tubes and thereby 
obtain the largest quantity discount permissible. Plaintiff 
does not sell its tubes in carload lots and will not be able 
to meet the quantity discounts of its competitive manufac¬ 
turers of tires and tubes. 

19. The effect of said rule 203-1 upon the business of 
plaintiff will be revolutionary because as heretofore stated 
it will deprive plaintiff without due process and without just 
compensation of its entire innertube business in which busi¬ 
ness it has been engaged since 1925 and has invested many 
hundreds of thousands of dollars. 
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20. Unless the effective date of the Commission’s rule 
April 7, 1952, is stayed or enjoined by order of this Court 
pending final determination of this action, plaintiff will 
suffer great irreparable injury. 

21. Unless said Quantity Limit Rule 203-1 is finally ad¬ 
judged to be unlawful and void and is vacated, set aside and 
annulled by order of this Court, plaintiff will suffer great 
and irreparable injury. 

22. Plaintiff has exhausted its administrative remedies 
and is without other adequate remedy to prevent the Com¬ 
mission to proceed any further in violation of plaintiff’s 
rights held inviolate by the Constitution of the United 
States. 

23. Plaintiff has no adequate remedy at law. 

24. The said findings, order and rule of defendant con¬ 
stitutes a final agency action for which review is provided 
in Sec. 10 of the Administrative Procedure Act. 

25. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgments Act between plaintiff and de¬ 
fendant as to the validity of the procedure followed 

318 by the Commission and the validity of the Quantity 
Limit Rule 203-1 issued pursuant thereto. 

Wherefore, plaintiff prays: 

(1) That a temporary injunction be entered herein re¬ 
straining, enjoining and suspending until further order of 
the Court the effectiveness, operation and execution of said 
Quantity Limit Rule 203-1; and 

(2) That after final hearing, this Court adjudge, order 
and decree that said Quantity Limit Rule 203-1 is invalid, 
is in violation of plaintiff’s legal rights, and is wholly void, 
and that said rule be perpetually vacated, set aside and an¬ 
nulled and the effectiveness and execution thereof per¬ 
petually be restrained and enjoined; and 
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(3) That plaintiff have such other, further and differ¬ 
ent relief as the Court deems just. 

Dated: March 6, 1952. 

Donald F. Pratt, 

215 N. E. 7th St. 

Minneapolis, 13, Minnesota 

Narvin B. Weaver, 

1346 Connecticut Ave. 

Washington 6, D. C. 

Attorney for Durhee-Atwood Company. 

319 District of Columbia 

City of Washington, ss: 

Donald F. Pratt, being first duly sworn, states that he 
is Vice President of Durkee-Atwood Company, the plain¬ 
tiff above named and is fully informed concerning the facts 
and circumstances involved in this action; that he has read 
and knows the contents of the foregoing complaint and he 
believes the facts stated therein to be true. 

Donald F. Pratt 

Subscribed and sworn to before me this 6th day of March, 
1952. 

Mary M. Heine, 

Notary Public, D. C. 

My Commission Expires August 14, 1955 

Service was made on the United States on March 6, 1952 
by delivering a copy to the United States Attorney and by 
sending a copy to the Attorney General of the United States 
by registered mail. 

Donald F. Pratt 

• •••••• 
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332 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Complaint 1048-’52 

Seiberling Rubber Company, Akron, Ohio, Plaintiff, 

vs. 

Federal Trade Commission, James M. Mead, Lowell B. 

Mason, John Carson, and Stephen J. Springarn, Defend¬ 
ants 

For its complaint Seiberling Rubber Company says: 

1. It is a corporation organized and existing under the 
laws of the State of Delaware, with its principal and general 
offices in Summit County, Ohio. 

2. For many years it has been engaged in the manufacture 
and sale principally of rubber tires and tubes. It operates 
and maintains only a single plant in the United States for 
the manufacture of tires and tubes, which said plant is 
located at Barberton, Ohio. The plaintiff is almost wholly 
engaged in manufacturing and selling tires and tubes for 
replacement purposes on motor vehicles. As contrasted 
with many other manufacturers, it is not a furnisher of 
“original equipment” to passenger motor vehicle manu¬ 
facturers. Its replacement tires and tubes are marketed 
and distributed only and wholly through dealers, whole¬ 
salers and jobbers commonly and generally regarded and 
classified as “Independent Tire Dealers”. It has an annual 
sales volume of many million dollars. 

3. During the entire period of its existence this plaintiff 
has distributed tires and tubes manufactured by it through 
jobbers, wholesalers and retail tire dealers, commonly 
spoken of as “Independent Tire Dealers”. 

It does not own or maintain any “company stores”; or 
sell and distribute its manufactured products through oil 
companies, mail order houses, chain stores or similar organi¬ 
zations having multiple outlets; or enter into contracts to 
manufacture tires and tubes in its plant bearing a 

333 private mark or brand. All tires and tubes manu¬ 
factured by it carry the brand and name of “Sei- 
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berling”. Tires and tubes manufactured by it are not sold 
through any of the media frequently spoken of as “mass 
distributors”. It has sold tires and tubes to federal, state 
and local governments. 

4. Defendant, Federal Trade Commission, was created by 
the Federal Trade Commission Act of 1941 and administers 
and enforces such Act and others, including the Clayton 
Act, as amended by the Robinson-Patman Act. It will here¬ 
inafter be spoken of as the “Commission”. It has its place 
of business within the District of Columbia. 

The individual defendants named above are members of 
the Commission, who have their places of business in the 
District of Columbia. Such individuals are sued as individ¬ 
uals and as members of the Commission. Jurisdiction with 
respect to this action arises under the Constitution of the 
United States; under Section 2 (a) of the Clayton Act, 
as amended by the Robinson-Patman Act; under Section 
10 of the Administrative Procedure Act; and under the 
Declaratory Judgments Act. The matter in controversy 
herein exceeds .the sum of Three Thousand Dollars ($3,- 
000.00), exclusive of interest and costs. 

5. Prices and terms pursuant to which tires and tubes 
manufactured by plaintiff are transferred to customers and 
users include many different factors, to-wit: cash discounts, 
functional discounts, annual or periodic volume discounts 
or bonuses. Prices to federal, state and local governments 
are usually bid, or negotiated, prices. 

6. The Clayton Act, as amended by the Robinson-Patman 
Act, purports to make discriminations in prices unlawful 
under certain conditions. By Section 2 (a), however, of said 
Act provision is made that differentials in price are not 

forbidden when they make only due allowances for 
334 differences in the cost of manufacture, sale or deliv¬ 
ery resulting from the differing methods or quan¬ 
tities in which such commodities are sold or delivered. 

A proviso in said section recites that the Federal Trade 
Commission may fix and establish quantity limits as to par¬ 
ticular commodities where it finds that available purchasers 
in greater quantities are so few as to render differentials 
on account thereof unjustly discriminatory or promotive of 
monopoly in any line of commerce. The proviso recites 
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that such action may be taken by the Federal Trade Com¬ 
mission “after due investigation and hearing to all inter¬ 
ested parties”. 

Such proviso will hereinafter be spoken of as the “Quan¬ 
tity Limit Proviso”. 

7. Until December 22, 1948, the Commission had not 
established or published any rules or procedure or evi¬ 
dence for the conduct of investigations and hearings pur¬ 
suant to which it might act in fixing and establishing 
quantity limits. Nevertheless, in about July, 1947, the Com¬ 
mission announced that it was beginning upon an investiga¬ 
tion of the rubber tire industry for the purpose of deter¬ 
mining whether or not it, the Commission, should fix and 
establish a quantity limit with respect to the sale of rubber 
tires and tubes pursuant to the “Quantity Limit Proviso”. 
And the Commission proceeded to make such investigation 
and continued therein without established or known rules 
of procedure or evidence until about December 22, 1948, 
when it adopted a rule or rules with respect thereto called 
“Procedure for Establishing Quantity Limits” and “Pro¬ 
cedure in Fixing Quantity Limits for any Commodity or 
Class of Commodity”. 

8. Before such rules were established the Commission 
required this plaintiff, together with many other persons 
engaged in manufacture of rubber tires and tubes, to file 
a special report making answers in writing and under oath 
to specific questions addressed to them by said Commis¬ 
sion, and this plaintiff submitted its answers thereto in about 
August to November of 1947. The Commission required 
this plaintiff and other manufacturers of rubber tires and 
tubes to file additional information with respect to the 

entire year 1947. Such requirement was made by an 
335 order of the Commission adopted on or about Jan¬ 
uary 30,1948. Such additional information concerned 
itself with the number of purchasers from plaintiff, the 
amount of their purchases and the basis of price charged 
to purchasers, including specifically information as to those 
whose purchases amounted to One Hundred Thousand Dol¬ 
lars ($100,000.00) or more in said year 1947. This plaintiff 
furnished the required information to the Commission. 

9. Beginning about July, 1948, the Commission sought, 





required or secured information from tire dealers through¬ 
out the United States concerning the manner and the quan¬ 
tity in which they made purchases of tires and tubes, and 
it received such information in response to questionnaires 
and other instruments prepared by it. 

10. The acts of the Commission in requiring the plaintiff 
and others to furnish the information hereinbefore de¬ 
scribed were all taken before any rules of procedure were 
established by it. 

The rules referred to in Paragraph 7 foregoing became 
effective on January 14,1949. 

They provided among other things that if the Commission 
proposed to formulate a quantity limit rule, such rule, to¬ 
gether with a statement of the purpose sought to be accom¬ 
plished by it and the ultimate matters of fact which will be 
relied upon by the Commission, will first be published in 
the Federal Kegister. Such rules further provided that any 
interested person may present any data, views or argu¬ 
ments concerning the same. 

The rules of the Commission make no provision for giv¬ 
ing information to interested parties of the evidence upon 
which the Commission proposes to act or concerning the 
facts or data which it has secured by means of question¬ 
naires and the like, or of any materials which it expects 
to consider or rely upon in making its final determination. 
Because much of the facts and data which the Commission 
secured by means of questionnaires and the like was thereby 
denied to plaintiff and other manufacturers, the plaintiff 
and others were denied opportunity to test the credibility, 
validity and truthfulness of any of the information 
336 upon which later the Commission either relied or by 
which it was influenced. No record was made of the 
matters and things and information received by the Com¬ 
mission, and the plaintiff and others have been denied op¬ 
portunity to know what facts and information were relied 
upon by the Commission in making the determination here¬ 
inafter described. 

11. On or about October 4, 1949, the Commission pub¬ 
lished a Notice that it would conduct a hearing on the matter 
of fixing a quantity limit relating to tires and tubes. In 
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such Notice the Commission stated that on the basis of 
certain information apparently already received by it, as 
it appeared to the Commission available purchasers in quan¬ 
tities greater than one carload of tires were so few as to 
render differentials on account of quantity unjustly dis¬ 
criminatory and promotive of monopely. The Notice issued 
by the Commission stated that interested parties might 
submit “data, views and argument”. 

12. On or about January 16, 1950, plaintiff herein duly 
filed with the Commission views, data and argument con¬ 
cerning the proposed Quantity Limit Rule, through its 
counsel, Robert Guinther. Written data, views and argu¬ 
ment were submitted to the Commission in such proceeding 
by a number of other persons and manufacturers. 

13. Oral argument was heard by the Commission on Feb¬ 
ruary 10th to 17th, 1950. The plaintiff appeared, but did 
not make an oral argument before the Commission. Oral 
arguments were made by other manufacturers. 

No documentary evidence was received during such oral 
argument. 

14. No witnesses appeared before the Commission at any 
time while such quantity limit proceeding was pending and 
being conducted. No record of testimony was made. No 
record of evidence received or considered by the Commission 
was made. The plaintiff is unable to determine what evi¬ 
dence, if any, was considered by the Commission. 

15. The acts of the Commission in conducting an investi¬ 
gation and receiving information prior to the time when it 
announced rules of procedure with respect to a Quantity 
Limit Rule; in requiring the plaintiff and others to furnish 

information to it by way of questionnaire and the 
337 like; in receiving and considering statements made 
upon such questionnaires without disclosing to the 
plaintiff and other interested parties the information 
therein; in considering information and statements not dis¬ 
closed to or known by the plaintiff and other interested 
parties; in making it impossible for plaintiff and other in¬ 
terested parties to know what information was looked to or 
relied on by the proponents of the proposed Quantity Dis¬ 
count Rule and to examine the alleged facts upon which they 
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might rely in formulating a rule; in denying to the plaintiff 
and other interested parties the right to present a defense 
by oral evidence and to conduct cross-examination required 
for a full and true disclosure of the facts; in failing, neglect¬ 
ing and refusing to keep a written record of all testimony 
and papers and requests filed in the proceeding and to con¬ 
sider such testimony, exhibits, papers and requests as the 
exclusive record upon which to make findings and a Quantity 
Limit Rule: these, and other acts of the Commission, violate 
the Constitution of the United States, particularly the Fifth 
Amendment thereto. 

16. The acts of the Commission aforesaid violate the pro¬ 
visions of Sections 4, 7 and 8 of the Administrative Pro¬ 
cedure Act of the United States which, among other things, 
require that: 

(a) The proponent of any rule shall have the burden 
of proof. 

(b) Each interested party shall have the right to 
know the claims of any proponent of any proposed rule 
and shall have an opportunity to examine the alleged 
facts upon which any proposed rule is based. 

(c) Every interested party shall have the right to 
present his case or defense by oral or documentary evi¬ 
dence, to submit rebuttal evidence and to conduct such 
cross-examination as may be required for a full and true 
disclosure of the facts. 

(d) A written record shall be kept of testimony and 
exhibits offered, together with all papers and requests 
filed in the proceeding, and these shall constitute the 
exclusive record upon which findings and a quantity 
limit rule may be based. 

17. On or about December 13, 1951, the Commission is¬ 
sued its “Findings, Order and Statement of Basis and Pur¬ 
pose’ ’ in the matter of a quantity limit with respect to 
tires and tubes. It is now designated as Quantity Limit 
Rule 203-1. Therein it ordered that the quantity limit as 
to replacement tires and tubes made of natural or synthetic 

rubber for use on motor vehicles as a class of com- 
338 modify is twenty thousand (20,000) pounds ordered 

at one time for delivery at one time. 
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18. Said Quantity Limit Rule No. 203-1 is invalid and 
unlawful because, as aforesaid, it does not conform to the 
Constitution of the United States, nor to the provisions 
of the Administrative Procedure Act. And the findings of 
the Commission are arbitrary, capricious and an abuse of 
discretion, particularly in that the procedure required by 
law was not observed, no substantial evidence was heard 
or made a part of a record to support such finding and order, 
and they were not warranted by the facts. 

19. The Quantity Limit Rule as announced by the Com¬ 
mission is not sufficiently clear to indicate what pricing 
procedure or method has been imposed upon the plaintiff 
or upon other manufacturers in the tire industry. It is 
impossible to determine how it will be interpreted and ap¬ 
plied with reference to existing pricing, ordering and 
shipping practices. Dependent upon its interpretation, it 
may force the plaintiff to abandon all of its present market¬ 
ing and pricing methods and establish new and arbitrary 
bases for selling to its customers. 

Pursuant to its present pricing method it makes allow¬ 
ances or discounts to purchasers dependent upon annual 
or periodic determinations of the volume of their pur¬ 
chases. It believes that such part of its pricing system must 
be completely abandoned if effect is given to said Quantity 
Limit Rule. Pursuant to its present pricing method it 
makes allowances or gives discount to persons who per¬ 
form functions in the field of distribution: e.g., whole¬ 
salers, jobbers and distributors. It believes that it may 
continue to make allowances or give discounts for the per¬ 
formance of functions and distribution, but is informed that 
others engaged in the tire industry believe that all such 
functional discounts are prohibited by the Quantity Limit 
Rule, and accordingly it is uncertain whether its pricing 
system must be further changed in so far as it deals with 
such functional discounts. 

20. The fact-finding processes used and employed by the 
Commission were defective and inadequate: its investiga¬ 
tion was inadequate and served only to mislead it: 

339 it failed and neglected to conduct a field investiga¬ 
tion: it did not obtain reliable facts: it proceeded 
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upon a basis of inference based upon information which 
it failed and neglected to disclose to the plaintiff and others 
in the tire industry: it accepted allegations made to it by 
its staff, but not disclosed to the plaintiff and others, and 
failed and refused to make such staff allegations, memo¬ 
randa and opinions a part of the record in this cause. 

21. The number of possible purchasers of tires and tubes 
in volumes greater than Six Hundred Thousand Dollars 
($600,000.00) per year “is not so few” as to comply with 
the definition of “few” contained in the Quantity Limit 
Proviso to the Robinson-Patman Amendment to the Clayton 
Act. 

22. The action of the Commission, its findings, conclu¬ 
sions and order are unsupported by substantial evidence, 
or any evidence, and are unwarranted by the facts. 

23. The plaintiff will suffer immediate and irreparable 
damage and injury in that the Quantity Limit Rule an¬ 
nounced by the Commission will disturb, disrupt and ad¬ 
versely affect the relations which have existed between it¬ 
self and its dealers and users of its products. It will have 
similar effect upon the relations of other tire and tube manu¬ 
facturers. Revision of its pricing system to conform to 
the theories which are inherent in the findings and order 
of the Commission will be expensive, inconvenient, burden¬ 
some and will deprive the plaintiff of the right to deter¬ 
mine for itself the prices which it desires to place upon its 
product. No similar exercise of power has heretofore been 
undertaken by any agency of the United States. 

24. The Commission has announced that the rule will be¬ 
come effective on April 7, 1952, and on or before said date 
the plaintiff must elect whether to comply with said rule 
or disregard it. It is difficult or impossible to comply with 
said rule because it is not clear and because it contains 
many ambiguities. The plaintiff will be at great risk if 
it disregards said rule because all administrative remedies 
have been exhausted. 

25. The controversy herein presented is a con- 
340 troversy within the meaning of the Federal Declara¬ 
tory Judgment Act as to the validity of the pro¬ 
cedure employed by the Commission and the validity of the 
Quantity Limit Rule issued by it. 
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Wherefore : plaintiff prays for a judgment 

(a) Declaring that the Federal Trade Commission, 
in fixing and establishing a Quantity Limit pursuant 
to the Quantity Limit Proviso of Section 2 (a) of the 
Robinson-Patman Amendment to the Clayton Act, is 
subject to all the provisions of the Administrative Pro¬ 
cedure Act with respect to the conduct of hearings; 

(b) Declaring that Quantity Limit Rule No. 203-1 
fixing and establishing a Quantity Limit as to tires 
and tubes is invalid; 

and it prays that the Commission may be 

(c) Perpetually enjoined and restrained from taking 
any further proceedings or acts under or pursuant to 
said rule, or to command any performance thereof by 
the plaintiff, whether by said Commission’s agents, 
servants, employees, attorneys or otherwise; 

(d) Temporarily enjoined and restrained from doing 
any such things until further order of this Court, and 
that a preliminary injunction be issued to that end; 

and for such other and further relief as equity and the 
nature of the case may require. 

Slabaugh, Guenther & Pflueger 
By Robert Guinther 

329 Second National Bldg ., 

Akron, Ohio . 

As to Service: 

Copies of the within Complaint have been mailed by Reg¬ 
istered Mail to the Attorney General of the United States 
and to the United States District Attorney for the District 
of Columbia. 

Robert Gtjinther. 

• • • • • • • 
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353 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 1140-’52 

Dunlop Tire and Rubber Corporation, Tonawanda, New 

York, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Chairman, 
Lowell B. Mason, John Carson and Stephen J. Spin- 
garn, Defendants 

Complaint 

The above named plaintiff, as and for its complaint 
herein, alleges: 

1. That the plaintiff is a corporation organized and exist¬ 
ing under and by virtue of the laws of the State of New 
York, having its principal office and place of business at 
Sheridan Drive and River Road in the Town of Tonawanda, 
Erie County, New York. 

2. That at present and for many years last past it has 
been engaged, among other activities, in the manufacture 
and sale throughout the United States of replacement 
synthetic and rubber tires and tubes. 

3. Defendant Federal Trade Commission (at times here¬ 
inafter referred to as “Commission”) is a federal admin¬ 
istrative agency established by the Federal Trade Commis¬ 
sion Act of 1914 (15 U.S.C. 41, et seq.) and is charged with 
the administration and enforcement of said Act and of 
various other acts, including § 2 of the Clayton Act, as 
amended by the Robinson-Patman Act. 

4. The individual defendants are the members of the 
Commission and are found in the District of Columbia. 
Each of said members is sued herein individually and as a 

member of the Commission. 

354 5. The jurisdiction of the court herein exists un¬ 
der § 2 of the Clayton Act, as amended by the Robin¬ 
son-Patman Act (15 U.S.C. § 13(a) (1936)); under §10 
of the Administrative Procedure Act (5 U.S.C. § 1009); 
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under §§ 301, 305, 306 and 315 of Title 11 of the District 
of Columbia Code; and under the Declaratory Judgments 
Act (28 U.S.C. § 2201). 

6. Section 2 of the Clayton Act, as amended by § 2(a) of 
the Robinson-Patman Act, after providing that nothing con¬ 
tained in said section (dealing with price discrimination) 
shall prevent ditferentials in price to different purchasers 
of commodities of like grade and quality which shall make 
only due allowance for differences in the cost of manu¬ 
facture, sale, or delivery resulting from the differing quan¬ 
tities in which such commodities are to such purchasers sold 
or delivered, provides: 

“ Provided, however, That the Federal Trade Commis¬ 
sion may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, 
and revise the same as it finds necessary, as to particu¬ 
lar commodities or classes of commodities, where it 
finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof 
unjustly discriminatory or promotive of monopoly in 
any line of commerce; and the foregoing shall then 
not be construed to permit differentials based on dif¬ 
ferences in quantities greater than those so fixed and 
established 

(hereinafter sometimes referred to as the “quantity limit 
proviso”)* 

7. In July, 1947, the Commission announced that it was 
commencing an investigation of the rubber tire industry 
for the purpose of determining whether or not it should fix 
and establish a quantity limit in the sale of rubber tires 
and tubes pursuant to the aforesaid quantity limit proviso. 

8. At that time and at all times thereafter up to Decem¬ 

ber 22,1948, the Commission had no established rules 
355 of procedure for the conduct of investigations or 
for the conduct of hearings pursuant to the aforesaid 
quantity limit proviso. 

9. The Commission proceeded with its investigation be¬ 
tween July 1947 and December 1948. 

10. On December 22, 1948, the Commission amended its 
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Rules of Practice by adding thereto Rule XXX “Procedure 
for establishing quantity limits” (16 CFR, Ch. 1, Part 2, 
§ 2.30), and amended its General Procedures by adding 
thereto §18 “Procedure in fixing quantity limits for any 
commodity or classes of commodities” (16 CFR, Chap. 1, 
Part 7, §7.11). Said rule and section were promulgated 
through the Federal Register on January 14, 1949. 

11. On October 4, 1949, the Commission, pursuant to 
procedure established by said Rule XXX and said § 18 
caused to be published in the Federal Register a “Notice 
of hearing on fixing quantity limit for replacement rubber 
tires and tubes to all manufacturers, distributors, dealers 
and other vendors or purchasers of replacement rubber and 
synthetic rubber tires and tubes as a class of commodity 
and all other parties interested in said class of commodity” 
(14 Fed. Reg. 6044,16 CFR, Ch. 1). 

12. In said “Notice of Hearing” the Commission stated 
that on the basis of certain alleged facts and statements set 
forth in Appendix A to the Notice, it “appears” to the 
Commission that available purchasers in greater quantities 
of replacement tires and tubes for use on motor vehicles are 
so few as to render the differentials on account thereof un¬ 
justly discriminatory against purchasers in smaller quan¬ 
tities and promotive of monopoly in the lines of commerce 
in which the sellers and purchasers of said class of com¬ 
modity are respectively engaged. It further stated that it 
appears to the Commission that a carload of 20,000 pounds 
is the maximum quantity of tires and tubes as to which 

there will be a sufficient number of available pur- 
356 chasers so as not to render maximum differentials 

based thereon unjustly discriminatory or promotive 
of monopoly in any line of commerce in said commodity. 
The Commission stated that it proposes a rule fixing and 
establishing said quantity as a quantity limit pursuant to 
the aforesaid quantity limit proviso. 

13. The “Notice of Hearing” further stated that in¬ 
terested parties may submit “data, views and argument” 
concerning said proposed quantity limit rule on or before 
the 18th day of November 1949, and at the time of submit¬ 
ting such “data, views or argument” may request the 
Commission for opportunity to be heard orally thereon. 
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Amendments of the Notice changed the final date for the 
submission of written data, views or argument from No¬ 
vember 18, 1949 to January 19, 1950, specified the time of 
oral hearing thereon as “ beginning at 10 A.M. e.s.t. on the 
7th day of February, 1950”, and provided that at any 
time prior to the oral hearing any interested party may 
present written data, views or arguments in rebuttal (14 
Fed. Reg. 6776,16 CFR, Ch. 1; 14 Fed. Reg. 6980,16 CFR, 
Part 115). 

14. On December 13, 1951 the Commission issued, and 
on January 4, 1952 the Commission promulgated through 
the Federal Register, its “Findings, Order and Statement 
of Basis and Purpose” and the “Minority Findings of Com¬ 
missioner Mason” together with his “Statement of Basis 
and Reason”. 

15. The Majority Findings and Order of the Commission 
assert: 


“ 1 . 

Available purchasers in the greater quantities of 
annual dollar volumes of six hundred thousand (600,- 
000) dollars and more are so few as to render differ¬ 
entials on account thereof unjustly discriminatory 
against purchasers in smaller quantities and promo¬ 
tive of monopoly in the lines of commerce in which the 
sellers and purchasers, respectively, are engaged. 

2 . 

357 The carload quantity of twenty thousand 
(20,000) pounds ordered at one time for delivery 
at one time is the quantity upon which the maximum 
differential on account of quantity should be granted, 
that quantity being the reasonable maximum as to 
which there will be a sufficient number of available pur¬ 
chasers so as not to render such a maximum differen¬ 
tial unjustly discriminatory against purchasers in 
smaller quantities and promotive of monopoly in the 
lines of commerce in which the sellers and purchasers, 
respectively, are engaged. 
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3. 

For the purpose of preventing or lessening unjust 
discrimination against purchasers of smaller quanti¬ 
ties and promotion of monopoly in the lines of com¬ 
merce in which the sellers and purchasers, respectively, 
are engaged, it is reasonably necessary to fix and es¬ 
tablish the quantity of twenty thousand (20,000) pounds 
ordered at one time for delivery at one time as the 
quantity limit so that said section of said Act shall not 
be construed to permit any greater differential based 
on quantity than that based on such quantity limit. 


Order 

It is therefore ordered that the following rule, which 
may be cited as Quantity Limit Rule 203-1, to fix and 
establish a quantity limit as to replacement tires and 
tubes made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity be, and it hereby 
is, promulgated to be in full force and effect on and 
after April 7, 1952: 

The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 


16. The Minority Findings of Commissioner Mason as¬ 
sert: 


“ 1 . 


The facts available in this proceeding are not such 
as to reasonably demonstrate that purchasers in quan¬ 
tities greater than 20,000 pounds ordered at one time 
for delivery at one time are so few as to render 
358 differentials on account thereof unjustly dis¬ 
criminatory or promotive of monopoly. 

2 . 


The facts available in this proceeding are not such 
as to reasonably demonstrate that there is a fewness 
of purchasers within the meaning of the statute. 
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3. 

The facts available in this proceeding are not such 
as to reasonably demonstrate the existence of condi¬ 
tions promotive of monopoly in the manufacture or 
distribution of replacement tires and tubes. 

4. 

The facts available in this proceeding are not such 
as to demonstrate the existence of any reasonable rela¬ 
tionship between the quantity of $600,000 annual volume 
and the quantity of 20,000 pounds ordered at one time 
for delivery at one time. ,, 

17. The merchandising system under which plaintiff dis¬ 
tributes, and has distributed, replacement tires and tubes 
manufactured by it has grown up and existed over a pe¬ 
riod of many years. It is designed to enable the plaintiff 
to distribute such tires and tubes in an economical manner 
and to insure that said tires and tubes manufactured by 
it are available in the outlets which handle such products. 

18. At present, as in the past, its discount structure is 
and has been based in large part on annual volume of pur¬ 
chases ; such structure is not now and never has been based 
on multiple carload shipments. 

19. The aforesaid Commission’s action, findings, order 
and quantity limit rule were arbitrary, capricious, an abuse 
of discretion, contrary to constitutional right, in excess of 
statutory jurisdiction and authority, without observation 
of procedure required by law, unsupported by substantial 
evidence, unwarranted by the facts, and otherwise not in 

accordance with the law, in that : 

359 (a) The Quantity Limit Rule fixing and establish¬ 

ing a quantity limit as to replacement tires and tubes 
of twenty thousand (20,000) pounds ordered at one time 
for delivery at one time is not sufficiently explicit to in¬ 
dicate exactly what pricing procedures the Commission in¬ 
tends to impose upon the tire industry, or how the rule is to 
be interpreted and applied with reference to existing pric¬ 
ing, ordering and shipping practices. 

(b) Other statutory remedies consistent with efficiency 
in distribution which were required by law to be invoked 







164 


prior to the institution of proceedings under the quantity 
limit proviso were not so invoked. 

(c) The Commission’s fact finding processes were de¬ 
fective and inadequate; its investigation and the reporting 
of its findings were inadequate, unrepresentative and mis¬ 
leading; the Commission failed to undertake a field inves¬ 
tigation or obtain reliable facts and proceeded on a basis 
of inference based upon fragmentary and non-public in¬ 
formation. 

(d) The Commission arbitrarily accepted off-the-record 
staff allegations and arbitrarily rejected factual statements 
which manufacturers of replacement tires and tubes made 
at the public hearing and offered to prove. 

(e) There is no substantial evidence in the record to sup¬ 
port the Commission’s findings; on the contrary the views, 
data and argument submitted by interested parties sup¬ 
ports the minority findings. 

(f) There is no relationship between the remedy promul¬ 
gated by the Commission and the one permitted by the stat¬ 
ute. The Quantity Limit Rule requires plaintiff to change 
its discount structure from an annual volume basis to a 
shipment basis, whereas the quantity limit proviso does 
no more than authorize the Commission to place limits on 

existing quantity discounts. 

360 (g) There is no relationship between the remedy 

promulgated by the Commission and the one per¬ 
mitted by the evidence and findings. The Commission 
found that the 63 buyers who purchase an annual volume 
of more than $600,000 of tires and tubes are so few as to 
render the discounts they receive unjustly discriminatory 
and promotive of monopoly. Based on this finding with 
reference to annual volume the Commission established a 
quantity limit, not in terms of annual volume, but in terms 
of a single purchase of a carload. There was no evidence 
before the Commission that bore upon the effect of single 
purchases in quantities greater or less than a carload. 

(h) The “judgment” of the Commision “that discounts 
based on volume of transactions over a period of time are 
arbitrary and that those based on single transactions are 
not,” is not supported by evidence or law. 

(i) Sixty-three concerns operating throughout the na- 
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tion and competing with each other in local tire markets are 
not “few” within the meaning of the statute. 

(j) Available purchasers in carloads are not “few” 
within the meaning of the statute, in that, according to the 
Commission’s “Notice of Hearing” one-third of all tire 
purchasers in the replacement field, 16,066 in number, are 
available as purchasers of carload quantity or larger. 

(k) There is no substantial evidence to support the Com¬ 
mission’s finding that available purchasers of “annual 
dollar volumes of six hundred thousand (600,000) dollars 
and more” are so few as to “render” differentials in price 
on account thereof “unjustly discriminatory” or “promo¬ 
tive” of monopoly within the meaning of the statute. 

(l) There is no substantial evidence to support the 
Commission’s finding that a “carload quantity of twenty 

thousand (20,000) pounds ordered at one time for de- 
361 livery at one time” is the “reasonable maximum as 
to which there will be a sufficient number of available 
purchasers so as not to render such a maximum differ¬ 
ential unjustly discriminatory against purchasers in smaller 
quantities and promotive of monopoly in the lines of com¬ 
merce in which the sellers and purchasers, respectively, 
are engaged.” 

(m) The price data used by the Commission in com¬ 
puting price discriminations were not properly comparable, 
in that, f.o.b. prices were compared with delivered prices 
and wholesale prices were compared with retail prices. 

(n) There was no showing by the Commission that deal¬ 
ers have been injured by the industry’s pricing practices, 
nor that the public has been injured, nor that among manu¬ 
facturers there has been anything but free, vigorous and 
fair competition. 

(o) Competitive conditions in the tire industry do not 
warrant imposition of any quantity limit. 

(p) The quantity limit fixed and established by the Com¬ 
mission is contrary to the public interest, contrary to the 
statute, and would cause irreparable and permanent in¬ 
jury to plaintiff. 

(q) The order and rule promulgated by the Commission 
violates plaintiff’s rights under the Fifth Amendment to 
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the Constitution, in that it destroys plaintiff’s contract and 
property rights without due process of law. 

20. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgment Act, between plaintiff and the 
defendants as to the validity of the Commission’s procedure 
and as to the validity of the Quantity Limit Rule issued 
thereunder. 

362 21. Plaintiff is threatened with immediate and 

irreparable damage and injury in the following 
respects: 

(a) A quantity limit of the kind fixed and established by 
the Commission will drastically disturb, disrupt and other¬ 
wise injuriously affect the relations obtaining in the tire 
industry betwreen manufacturers and sellers of tires and 
tubes, including plaintiff, and its customers. Doubt and 
uncertainty as to the scope, interpretation and application 
of such a quantity limit will prevent the continuance of 
established relations between sellers including plaintiff 
herein and its customers. 

(b) Said rule is cast in a form having no relationship 
to existing price structures of plaintiff or of the industry as 
a whole. At present and in the past plaintiff’s discount 
structure has been based in large part on annual volume 
of purchases; such structure is not now and never has been 
based on multiple carload shipments. While the rule issued 
by the Commission is couched in terms of limitation of dis¬ 
counts on multiple carload orders and shipments, its in¬ 
tendment as explained by the Commission in its accompany¬ 
ing statement is to prohibit annual volume discounts and 
to prevent cost savings experienced by plaintiff from being 
passed on to the dealer who purchases more than a carload. 
Such intended effect would require plaintiff, and sup¬ 
posedly the industry as a whole, to revise its entire pricing 
structure to conform to the Commission’s theories. Such 
revision will be expensive, inconvenient^ and burdensome, 
and will deprive plaintiff of its right to price its own 
products. 

(c) If the rule is not stayed plaintiff must by April 7, 
1952 elect either to comply with it or disregard it. If 
plaintiff elects to comply with the rule it must decide at its 
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peril the meaning of the rule despite its many ambiguities 
and inconsistencies. In its broadest application the 

363 rule would prohibit discounts which have been al¬ 
lowed by plaintiff for many years and have never 

been regarded as anything but lawful and beneficial. If 
plaintiff elects not to comply pending judicial review, plain¬ 
tiff will be compelled to face the risk of liability for viola¬ 
tion of the rule should its validity ultimately be upheld. 
Plaintiff should not be required to run this risk. 

(d) Plaintiff is not permitted to know the evidence, if 
any, in support of the quantity limit fixed by the defendants 
or probe the validity of such evidence, by analysis, cross- 
examination, or otherwise. 

22. Plaintiff is without other adequate remedy to pre¬ 
vent the Commission from proceeding further in violation 
of the rights secured to plaintiff by the statutes and the 
Constitution of the United States hereinabove referred to. 

23. The said findings, order and rule of the defendants 
constitute a final agency action for which review is provided 
in section 10 of the Administrative Procedure Act. 

Wherefore, plaintiff prays for a judgment: 

(1) Declaring that the Federal Trade Commission in 
fixing and establishing a quantity limit pursuant to the 
quantity limit proviso of § 2(a) of the Robinson-Patman 
Act is subject to the provisions of the Administrative 
Procedure Act and particularly of §§ 4, 7 and 8 thereof in 
the conduct of hearings under such proviso in respect of 
the rubber tire industry. 

(2) Declaring that Quantity Limit Rule 203-1, to fix and 
establish a quantity limit as to replacement tires and tubes, 
is invalid. 

(3) Perpetually enjoining and restraining the operation 
and effectiveness of said Quantity Limit Rule 203-1 and all 

further proceedings by the defendants, their agents, 

364 servants, employees and attorneys under or pur¬ 
suant to said rule. 

(4) Pending the trial of this action, plaintiff prays 
for a preliminary injunction restraining the defendants, 
their agents, servants, employees and attorneys from mak¬ 
ing effective or operative said quantity limit rule. 
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(5) For such other, further and different relief as this 
Court deems just. 

Dated: March 10, 1952. 

Kenefick, Bass, Letch worth, Baldy & Phillips, 
By Robert Hitchcock, 

Member of the Firm, 

Office and Post Office Address, 

Marine Trust Building, 

239 Main Street, Buffalo 3, New York, 
Summers, O’Hara & Dorsey, 

By John H. Dorsey, 

Member of the Firm, 

Office and Post Office Address, 
Commonwealth Building, 

1625 K Street, N.W., Washington 6, D. C. 

Attorneys for Plaintiff. 

• ••«••» 

377 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. 1168—’52 

Missouri Farmers Association, Inc., a Corporation, 201 
South Seventh Street, Columbia, Missouri, Plaintiff, 


v. 

The Federal Trade Commission, James M. Mead, Chair¬ 
man, Lowell B. Mason, John Carson and Stephen J. 
Spingarn, Washington 25, D. C., Defendants 

Complaint for Injunction and Declaratory Judgment 

Comes now the plaintiff, Missouri Farmers Association, 
Inc., and for its cause herein states: 

1. Plaintiff, Missouri Farmers Association, Inc., is a 
corporation organized and existing under and by virtue of 
the laws of the State of Missouri, with its principal office 
and place of business in the City of Columbia, State of 
Missouri. Plaintiff is engaged, among other things, in the 
purchase and resale of replacement rubber and synthetic 
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tires and tabes generally throughout the State of Missouri. 

2. The defendant, Federal Trade Commission, is the Fed¬ 
eral administrative agency created by the Federal Trade 
Commission Act (15 U.S.C.A., Section 41, et seq.) and 
charged with the administration and enforcement of various 
Federal laws and acts, including the Clayton Act as 
amended by the Robinson-Patman Act 

3. The individual defendants joined herein are members 
of the Federal Trade Commission; and each is sued and 
joined herein, individually and as a member of the Com¬ 
mission. 

4. The jurisdiction of this court in this action arises 
under Section 2(a) of the Clayton Act as amended by the 
Robinson-Patman Act, 49 Stat. 1526, 15 U.S.C.A., Section 
13(a); under Sections 301, 305, 306, and 315 of Title 11 of 
the District of Columbia Code; under Section 10 of the 
Administrative Procedure Act, 5 TJ.S.C.A., Section 1009, 
60 Stat. 243; under the Declaratory Judgments Act, 62 
Stat. 964, 28 U.S.C.A., Section 2201. 

5. Section 2(a) of the Clayton Act as amended by the 
Robinson-Patman Act makes it unlawful to discriminate in 
price between different purchasers of commodities of like 

grade and quality under certain stated conditions, 
378 but provides that nothing contained in said section 
shall prevent differentials which make only due 
allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quan¬ 
tities in which such commodities are to such purchasers 
sold or delivered; and said section further provides as fol¬ 
lows: 

<<• • • Provided, however, That the Federal Trade 
Commission may, after due investigation and hearing 
to all interested parties, fix and establish quantity 
limits, and revise the same as it finds necessary, as to 
particular commodities or classes of commodities, 
where it finds that available purchasers in greater 
quantities are so few as to render differentials on ac¬ 
count thereof unjustly discriminatory or promotive of 
monopoly in any line of commerce; and the foregoing 
shall then not be construed to permit differentials based 
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on differences in quantities greater than those so fixed 
and established: * # 

(said proviso quoted above being sometimes hereinafter 
referred to as the “quantity limit proviso”). 

6. The Federal Trade Commission, allegedly pursuant to 
the procedure established by Rule XXX of its Rules of 
Practice, (16 CFR, Chap. 1, Part 2, Sec. 2.30) “Procedure 
for Establishing Quantity Limits,” and of Section 18 of its 
General Procedures (16 CFR, Chap. 1, Part 7, Sec. 7.11), 
“Procedure in Fixing Quantity Limits of or any Commodity 
or Class of Commodities” caused to be published in the 
“Federal Register” on October 4,1949 a “Notice of hearing 
on fixing quantity limit for replacement rubber tires and 
tubes to all manufacturers, distributors, dealers, and other 
vendors or purchasers of replacement rubber and synthetic 
rubber tires and tubes as a class of commodity, and all of 
the parties interested in said class of commodity.” It was 
proposed thereby to establish a quantity limit of a carload 
or 20,000 pounds in the sale of replacement rubber and syn¬ 
thetic rubber tires and tubes for use on motor vehicles. Said 
notice further fixed the date of November 18, 1949 as the 
date on which interested parties could present any data, 
views, or argument in writing concerning the proposed rule, 
and made provision for interested parties to request an 
opportunity for oral argument. Said time limit was ex¬ 
tended to January 19, 1950 by appropriate notices of 
amendment. 

7. On or about January 17, 1950, plaintiff submitted to 
the Commission its data, views, and argument concerning 
the proposed quantity limit rule. 

8. The Federal Trade Commission, on January 4, 1952, 
caused to be published in the “Federal Register” (Volume 
17, Number 3, Pages 113-120) the announcement of the Fed¬ 
eral Trade Commission, dated December 13, 1951, of its 
“Findings, order (promulgating its Quantity Limit Rule 
203-1 to fix and establish a quantity limit as to replacement 

tires and tubes made of natural or synthetic rubber 
379 for use on motor vehicles as a class of commodity, to 
be in full force and effect on and after April 7,1952), 
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and statement of basis and purposethe Majority Findings 
and Order being as follows : 

“1 

‘‘Available purchasers in the greater quantities of 
annual dollar volumes of six hundred thousand (600,- 
000) dollars and more are so few as to render differ¬ 
entials on account thereof unjustly discriminatory 
against purchasers in smaller quantities and promotive 
of monopoly in the lines of commerce in which the 
sellers and purchasers, respectively, are engaged. 

“2 

“The carload quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time is 
the quantity upon which the maximum differential on 
account of quantity should be granted, that quantity 
being the reasonable maximum as to which there will be 
a sufficient number of available purchasers so as not to 
render such a maximum differential unjustly discrimi¬ 
natory against purchasers in smaller quantities and 
promotive of monopoly in the lines of commerce in 
which the sellers and purchasers, respectively, are 
engaged. 

“3 

“For the purpose of preventing or lessening unjust 
discrimination against purchasers of smaller quantities 
and promotion of monopoly in the lines of commerce in 
which the sellers and purchasers, respectively, are en¬ 
gaged, it is reasonably necessary to fix and establish 
the quantity of twenty thousand (20,000) pounds 
ordered at one time for delivery at one time as the 
quantity limit so that said section of said Act shall not 
be construed to permit any greater differential based 
on quantity than that based on such quantity limit. 

“ Order 

“It is therefore ordered that the following rule, 
which may be cited as Quantity Limit Rule 203-1, to fix 


172 


and establish a quantity limit as to replacement tires 
and tnbes made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity be, and it hereby 
is, promulgated to be in full force and effect on and 
after April 7, 1952: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

Also published were the Minority Findings of Commis¬ 
sioner Mason, as follows: 

“1 

“The facts available in this proceeding are not such 
as to reasonably demonstrate that purchasers in quan¬ 
tities greater than 20,000 pounds ordered at one time 
for delivery at one time are so few as to render differ¬ 
entials on account thereof unjustly discriminatory or 
promotive of monopoly. 


“2 

“The facts available in this proceeding are not such 
as to reasonably demonstrate that there is a fewness of 
purchasers within the meaning of the statute. 

“3 

“The facts available in this proceeding are not such 
as to reasonably demonstrate the existence of condi¬ 
tions promotive of monopoly in the manufacture or 
distribution of replacement tires and tubes. 

380 “4 

“The facts available in this proceeding are not such 
as to demonstrate the existence of any reasonable rela¬ 
tionship between the quantity of $600,000 annual volume 
and the quantity of 20,000 pounds ordered at one time 
for delivery at one time.” 

9. Said Quantity Limit Rule 203-1 is unlawful and invalid 
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because the procedure followed by the Federal Trade Com¬ 
mission did not afford interested parties, including the 
plaintiff herein, the “hearing” required by the aforesaid 
quantity limit proviso of Section 2(a) of the Clayton Act, 
and by the Administrative Procedure Act, and by the Con¬ 
stitution of the United States. 

10. Said Quantity Limit Rule 203-1 is invalid and unlaw¬ 
ful in that it is not supported by the Commission’s findings; 
is vague, indefinite, and ambiguous; is arbitrary, capricious, 
an abuse of discretion, and otherwise not in accordance with 
law; is without observance of the procedure required by law; 
is in excess and abuse of statutory jurisdiction, authority, 
and limitations, and short of statutory right; is unsupported 
by substantial evidence or any evidence, and is unwarranted 
by the facts. 

11. Said Quantity Limit Rule 203-1 is unlawful and in¬ 
valid because the Federal Trade Commission has not made 
the finding required by law in that it has not found that 
available purchasers of quantities greater than 20,000 
pounds ordered at one time for delivery at one time are so 
few as to render differentials on account thereof unjustly 
discriminatory or promotive of monopoly. 

12. Said Quantity Limit Rule 203-1 is unlawful and in¬ 
valid because the number of available purchasers in greater 
quantities of annual dollar volumes of six hundred thousand 
(600,000) dollars or more (to-wit: 63), as allegedly found 
by the Federal Trade Commission to exist, are not “few” 
within the meaning of Section 2(a) of the Clayton Act as 
amended by the Robinson-Patman Act. 

13. Said Quantity Limit Rule 203-1 is unlawful and invalid 
as to plaintiff because plaintiff is a purchaser of replacement 
tires and tubes and has never purchased such tires and tubes 
during any annual period in an amount greater than $600,- 
000 and is not therefore among the “few” purchasers (to- 
wit: 63) who possibly receive price differences on account 
thereof and which are allegedly found to be unjustly dis¬ 
criminatory against purchasers in smaller quantities (pre¬ 
sumably including plaintiff) and promotive of monopoly in 
the lines of commerce in which plaintiff is engaged. Plain¬ 
tiff is not therefore found to be within the class of pur¬ 
chasers who receive prices which are allegedly found to be 
unjustly discriminatory and promotive of monopoly; and 


there has been no finding as to this plaintiff and other 
purchasers similarly situated that the prices paid for 
381 replacement tires and tubes by this plaintiff are un¬ 
justly discriminatory and promotive of monopoly. 
However, Quantity Limit Rule 203-1, if made effective, will 
require plaintiff to alter its present pricing structure, even 
though not found to be unjustly discriminatory and promo¬ 
tive of monopoly, or will make this plaintiff bear the risk of 
determining at its peril whether it may continue to pay the 
prices it is presently paying, and to receive the discounts 
which plaintiff has for many years received, and which have 
always been regarded as lawful and beneficial, and never 
found to be unjustly discriminatory and promotive of mo- 
noply. Plaintiff should not be required to so determine at 
its sole risk and peril whether it may so continue to pay 
the prices and receive the discounts traditionally paid and 
allowed. 

14. Plaintiff’s prices for tires and tubes are the result of 
a price structure based upon a recognition of the fact that 
many tire dealers, plaintiff included, perform wholesaling 
and other specific functions associated with the distribution 
of tires and also based upon the allowance of differentials 
justified by differing costs of sale and delivery resulting 
from differing methods and quantities of sale. The promul¬ 
gation of a Quantity Limit Rule does not determine that 
these prices are discriminatory, but rather presupposes that 
they are legal or there would be no need for a Quantity 
Limit Rule. The announced intention of the Federal Trade 
Commission to outlaw justifiable price differentials, based 
on differences in costs of sale and delivery, to a class of 
purchasers such as plaintiff, whom the Federal Trade Com¬ 
mission has not found to be so few as to authorize the imposi¬ 
tion of a Quantity Limit is thus arbitrary and capricious and 
will seriously impair the ability of the plaintiff and others 
so situated to compete in the sale of replacement of tires 
and tubes and to continue to perform the functions they 
have customarily performed. Instead Plaintiff will be 
prevented from performing a useful public function in 
affording to a substantial segment of the public the benefits 
of cooperative buying. 

15. Plaintiff is a farmers cooperative association organ- 
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ized under the Non-profit Cooperative Marketing Law of 
Missouri, and its members number many thousands of pro¬ 
ducers of agricultural products; and the sales of replace¬ 
ment tires and tubes by plaintiff to its own members makes 
up the substantial majority of the total sales made by plain¬ 
tiff. The effect of said Quantity Limit Rule 203-1 will 
inevitably be to alter radically the prices paid for replace¬ 
ment tires and tubes by the members of the plaintiff and will 
inevitably cause an increase in the cost to such mem- 
382 bers. The members of the plaintiff are farmers whose 
economic position does not justify increased costs 
which will inevitably result in the economic upheaval forth¬ 
coming as a result of the imposition of Quantity Limit Rule 
203-1. 

16. In spite of its general terms, Quantity Limit Rule 
203-1 does not apply equally to all sellers and purchasers. 
Neither does it apply to all low prices. Because of its 
indefiniteness, it will not be construed in the same way by all 
sellers and purchasers. These inequalities will inevitably 
cause disruption of plaintiff’s business, uncertainty of con¬ 
tract, and a loss to plaintiff of certain of its customers. 

17. Unless said Quantity Limit Rule 203-1 is finally ad¬ 
judged to be unlawful and void, and is vacated, set aside, 
and annulled by order of this court, plaintiff will suffer 
great and irreparable harm and injury. 

18. Plaintiff has no plain and adequate remedy at law. 

19. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgments Act between plaintiff and de¬ 
fendants as to the validity of the procedure followed by the 
Commission and the validity of Quantity Limit Rule 203-1 
issued by the Federal Trade Commission as herein de¬ 
scribed. 

Wherefore, plaintiff prays for a judgment: 

(1) Declaring the Quantity Limit Rule 203-1 unlawful 
and invalid; and 

(2) That a temporary or interlocutory injunction be 
entered herein, restraining, enjoining, and suspending until 
further order of the court the effectiveness, operation and 
execution of said Quantity Limit Rule 203-1; and 

(3) That, after final hearing, this court adjudge, order, 
and decree that said Quantity Limit Rule 203-1 is in viola- 
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tion of the legal rights of the plaintiff and is wholly void, 
and that said rule be perpetually vacated, set aside and 
annulled, and the effectiveness and execution thereof be 
perpetually restrained and enjoined; and 

(4) That the plaintiff have such other, further, and differ¬ 
ent relief as the court may deem just and proper in the 
premises. 

Dated: March 7, 1952. 

A. D. Sappington, 

William W. Beckett, 

201 South Seventh Street, 

Columbia, Missouri; 

Beasoner, Kelly and Davis, 

By Boy B. Kelly, 

Transportation Building, 

Washington, D. C., 

Attorneys for Plaintiff. 

• •••••• 

395 UNITED STATES DISTBICT COURT FOB THE 
DISTBICT OF COLUMBIA 

Civil Action No. 1432—*52 

Western Auto Supply Company, Kansas City, Missouri, 

Plaintiff, 

against 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Wash¬ 
ington 25, D. C., Defendants. 

Complaint for Declaratory Judgment and Injunction 

Plaintiff Western Auto Supply Company, by its attorneys, 
complaining of defendants, alleges 

1. The jurisdiction of this Court in this action is founded 
on the existence of a Federal question and on the amount 
in controversy. This action arises under Sec. 2(a) of the 
Clayton Act as amended by the Bobinson-Patman Act, 49 
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Stat. 1526, Title 15 USC Sec. 13; under Secs. 301, 305, 306 
and 315 of Title 11 of the District of Columbia Code; under 
Sec. 10 of the Administrative Procedure Act, 60 Stat. 243, 
5 U. S. C. Sec. 1009 (1946); under Secs. 88, 1331 and 1337 
of the Judicial Code, 28 TJ. S. C. Secs. 88, 1331 and 1337 
(Supp. 1951); and under the Declaratory Judgments Act, 
62 Stat. 964 (1948) as amended 63 Stat. 105 (1949), 28 
U. S. C. Sec. 2201 (Supp. 1951). The matter in controversy 
exceeds the sum of $3,000.00, exclusive of interest and costs, 
and arises under the Constitution and laws of the United 
States. 

396 2. Plaintiff is a corporation organized and exist¬ 
ing under the laws of the State of Missouri and has 

its principal office and place of business in the State of 
Missouri. 

3. Defendant Federal Trade Commission (herein re¬ 
ferred to as the “Commission”) is an administrative agency 
created by the Federal Trade Commission Act of 1914, 38 
Stat. 717, 15 U. S. C. Sec. 41, and it is charged with the 
administration and enforcement of the Federal Trade 
Commission Act and other acts including the Clayton Act 
as amended by the Robinson-Patman Act. The Federal 
Trade Commission is located and has its place of business 
in the District of Columbia. 

4. The individual defendants named above are all the 
present members of the Commission and are found and 
have their places of business in the District of Columbia. 
Each is sued individually and as a member of the Com¬ 
mission. 

5. Plaintiff’s business falls into two categories: plaintiff 
operates a chain of retail stores (numbering 267 as of 
December 31, 1951) which sell automobile accessories, re¬ 
placement tires and tubes, batteries, replacement parts, oils, 
greases, radios, paints, bicycles, sporting goods, electrical 
appliances and supplies, hardware and other lines of mer¬ 
chandise; plaintiff also sells its general line of merchan¬ 
dise at wholesale to independently owned stores (number¬ 
ing 2,622 as of December 31,1951). In the year 1951 plain¬ 
tiff’s net sales were about evenly divided between 

397 its retail and wholesale businesses. In the same year 
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plaintiff’s sales, both wholesale and retail, of replace¬ 
ment tires and tubes made of natural or synthetic 
rubber for use on motor vehicles amounted to approximately 
13.2% of its total net sales. 

6. Plaintiff is entitled to differentials in the prices paid 
by it to manufacturers for replacement tires and tubes for 
use on motor vehicles because the method of sale and de¬ 
livery of such products used by manufacturers in dealing 
with the plaintiff is different from the method used by such 
manufacturers in dealing with other purchasers. In the 
method employed in dealing with the plaintiff, services are 
performed and burdens are assumed by the plaintiff which 
are not performed or assumed by many other purchasers 
of such products from manufacturers. Such additional 
services performed and burdens assumed by the plaintiff 
include: 

(a) Plaintiff owns its own tire molds and plaintiff 
pays for the maintenance of such molds. 

(b) Plaintiff warehouses the tires plaintiff purchases 
from manufacturers. 

(c) Plaintiff advances funds to manufacturers to 
finance the purchase of cotton, rubber and supplies 
necessary or used in the manufacture of plaintiff’s tires. 

(d) Plaintiff pays the freight on the shipment of 
plaintiff’s tires from the manufacturer’s factory. 

(e) Plaintiff makes adjustments with its customers 
for defective tires on a guarantee broader than the 
guarantee received by plaintiff from the manufacturer. 

(f) Plaintiff is required by the manufacturers to 
order tires in advance so that the manufacturer may 
plan economical production schedules. 

(g) No sales effort of the manufacturer is re- 
398 quired to sell its tires and tubes to plaintiff, so 
that the manufacturer incurs no selling expense 
in connection with such sales. 

(h) Plaintiff sells tires under private brand names 
and receives no benefit from the nation-wide advertis¬ 
ing by manufacturers of tires sold under the manu¬ 
facturers’ trade names. 
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(i) The manufacturer has no credit and collection 
expense on sales to plaintiff, but, in fact, has recourse 
to large amounts belonging to plaintiff invested in 
cotton, rubber and supplies in the possession of such 
manufacturer. 

7. In July, 1947, the Commission notified plaintiff that 
the Commission had directed an investigation of competitive 
conditions and replacement practices in the rubber and 
synthetic rubber tire industry and requested plaintiff to 
submit to the Commission a special report which would pro¬ 
vide the Commission with information called for under 
certain specifications. On or about September 29, 1947, 
the plaintiff submitted the requested information to the 
Commission. 

8. The Commission caused to be published in the issue 
of the Federal Register dated October 4,1949, a notice dated 
September 28,1949 of a proposed quantity limit rule which 
would fix a carload of 20,000 pounds as the maximum quan¬ 
tity on which price differentials would be allowable in the 
sale of replacement rubber and synthetic tires and tubes 
for use on motor vehicles. 

9. Pursuant to the Commission’s notice dated 
399 September 28,1949, plaintiff, on or about January 17, 
1950, submitted a statement in opposition to the pro¬ 
mulgation of the proposed quantity limit rule. The state¬ 
ment so submitted by plaintiff especially reserved all of 
plaintiff’s rights to attack the Commission’s rule-making 
procedure and the proposed quantity limit rule in the re¬ 
placement tire industry in all its phases and in any and 
all procedures under the laws and Constitution of the 
United States. 

10. On January 4,1952, there was published in the Fed¬ 
eral Register (VoL 17, Number 3, pages 113-120) the “Find¬ 
ings, Order and Statement of Basis and Purpose” of the 
majority of the Commission which had been adopted by the 
majority on December 13, 1951, and the “Findings” and 
“Statement of Basis and Reason” therefor of the minority 
of the Commission. The Rule (herein sometimes referred 
to as “Quantity-Limit Rule 203-1”) promulgated by the 
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majority of the Commission, to be in effect on and after 
April 7, 1952, provides as follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

11. Quantity-Limit Rule 203-1 is invalid and unlawful 
because: 

(a) The procedure followed by the Commission in 
its consideration and promulgation of the proposed 
rule did not afford interested parties, including plain¬ 
tiff herein, the “hearing” required by the quantity 
limit proviso of Section 2(a) of the Clayton Act as 

amended by the Robinson-Patman Act, and by 
400 the Administrative Procedure Act, and by the 
Constitution of the United States. 

(b) The proposed rule violates Section 2(a) of the 
Clayton Act in that it prohibits the maintenance of 
price differentials which make only due allowance for 
differences in the cost of manufacture, sale or delivery 
resulting from differing methods or quantities in which 
commodities are sold and delivered to purchasers. 

(c) The proposed rule unjustly discriminates against 
plaintiff and against purchasers similarly situated to 
plaintiff, since it prohibits the granting by manufac¬ 
turers of price differentials which give recognition for 
the performance of services and the assumption of 
burdens not performed or assumed by all purchasers. 

(d) “twenty thousand (20,000) pounds ordered at 
one time for delivery at one time” is an improper quan¬ 
tity limit criterion, since it has no relationship to exist¬ 
ing industry practices. 

(e) Available purchasers of quantities greater than 
“twenty thousand (20,000) pounds ordered at one time 
for delivery at one time” are not so few as to render 
differentials on account thereof unjustly discrimina¬ 
tory or promotive of monopoly in the replacement tire 
industry. 
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12. Plaintiff is threatened with substantial and irrep¬ 
arable damage and injury from said Rule unless the effec¬ 
tive date of the Rule is stayed by order of this 

401 Court pending final determination of this action, 
and likewise unless the Court gives ultimate relief 

by way of a permanent injunction, because plaintiff’s deal¬ 
ings in the replacement tire industry would be entirely dis¬ 
rupted both with respect to its dealings with manufacturers 
from whom it purchases replacement tires and tubes and 
with respect to its sale of these articles. Plaintiff’s ability 
to compete in the sale of replacement tires and tubes and 
to continue to perform services for its dealers would be 
seriously affected. 

13. Unless Quantity-Limit Rule 203-1 is finally adjudged 
to be unlawful and void and is vacated, set aside and an¬ 
nulled by order of this Court, plaintiff will suffer great 
and irreparable injury. 

14. Plaintiff has no adequate remedy at law. 

15. An actual controversy exists, within the meaning 
of the Federal Declaratory Judgments Act, between plain¬ 
tiff and defendants as to the validity of the procedure fol¬ 
lowed by the Commission, and the validity of Quantity-Limit 
Rule 203-1 issued pursuant thereto. 

16. The defendants, as they are members of the Com¬ 
mission, and their acts herein complained of, are within 
the scope of the powers and jurisdiction of this Court. 

17. The promulgation of Quantity-Limit Rule 203-1 is 
a final agency action for which review is provided in Sec¬ 
tion 10 of the Administrative Procedure Act. 

402 Wherefore, plaintiff prays: 

1. That a temporary or interlocutory injunction be en¬ 
tered herein restraining, enjoining and suspending until 
further order of the Court the effectiveness, operation and 
execution of said Quantity-Limit Rule 203-1. 

2. That after final hearing this Court adjudge, order and 
decree that said Quantity-Limit Rule 203-1 is in violation 
of the legal rights of plaintiff and is wholly void and that 
said rule be perpetually vacated, set aside and annulled 
and the effectiveness and execution thereof perpetually be 
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restrained and enjoined; and further providing, in the 
event that upon the trial of this action the defendants shall 
prevail, said Quantity-Limit Rule 203-1 shall be and be¬ 
come effective not earlier than 180 days after the final de¬ 
termination of this cause; and 
3. That plaintiff may have such other, further and dif¬ 
ferent relief as the Court may deem just and proper. 

Dated: March 31, 1952. 

Chadboubne, Hunt, Jaeckel & Brown 
By Alfred H. Phillips, 

70 Pine Street, 

New York, New York. 

and 

Lawrence C. Moore, 

1400 L Street, N. W., 

Washington, D. C. 
Attorneys for Plaintiff Western 
Auto Supply Company. 

• •••••• 

413 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1476—’52 

Montgomery Ward & Co., Incorporated, 619 West Chicago 
Avenue, Chicago 7, Hlinois, Plaintiff 

v. 

Federal Trade Commission, James M. Mead, William A. 
Ayres, Lowell B. Mason, John Carson, and Stephen 
J. Spingarn, Defendants 

Complaint fob Review of an Order of the Federal Trade 
Commission, for Declaratory Judgment and for In¬ 
junction 

Montgomery Ward & Co., Incorporated, plaintiff herein, 
complains of the defendants and alleges as follows: 

1. Plaintiff is a corporation organized and existing under 
the laws of the state of Illinois. 

2. Plaintiff is engaged throughout the United States in 
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the sale of replacement tires and tubes for motor vehicles, 
and is one of the largest retailers of such tires and tubes 
within the United States. Plaintiff has developed its market 
for the sale of replacement tires and tubes at retail over 
a period of more than thirty-five years. Plaintiff 
414 obtains a substantial portion of its requirement of 
replacement tires and tubes from manufacturers un¬ 
der contracts, whereby the prices paid by plaintiff are de¬ 
termined on the basis of the cost of labor and materials 
to such manufacturers, computed as provided in said con¬ 
tracts, plus a specified percentage of such costs. Such 
contracts are hereafter referred to as “cost-plus contracts.” 
Each of said manufacturers supplies plaintiff with replace¬ 
ment tires and tubes substantially in excess of carload lots. 
The cost to plaintiff of the replacement tires and tubes which 
it sells is less than the average cost of replacement tires 
and tubes to purchasers who purchase them in lots of one 
carload or less. 

3. Defendant, the Federal Trade Commission (hereafter 
referred to as the “Commission”), is an administrative 
agency created by the Federal Trade Commission Act of 
September 26, 1914, USC, Title 15, Section 41. The Com¬ 
mission is charged with the administration and enforce¬ 
ment of said Act and other acts, including Section 2(a) of 
the Clayton Act, as amended by the Robinson-Patman Act, 
USC, Title 15, Section 13(a), and is located in and has its 
place of business in the District of Columbia. 

4. Defendants James M. Mead, William A. Ayres, Lowell 
B. Mason, John Carson and Stephen J. Spingarn are all 
of the members of the Commission and are located and 
have their places of business in the District of Columbia. 
Each of said defendants is sued individually and as a 
member of the Commission. 

5. The jurisdiction of this court in this action arises under 
the Constitution of the United States; Section 2(a) of the 
Clayton Act, as amended by the Robinson-Patman Act, USC, 
Title 15, Section 13(a); Sections 11-301,11-305,11-306, and 
11-315 of the District of Columbia Code; Sections 1331 and 
1337 of the Judicial Code, USC, Title 5, Sections 1331 and 
1337; Section 10 of the Administrative Procedure Act, 
USC, Title 28, Section 1009; and the Declaratory Judgment 
Act, USC, Title 28, Section 2201. The matter in controversy 
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herein exceeds the sum or value of $3,000, exclusive of 
interest and costs. 

415 6. Section 2(a) of the Clayton Act, as amended by 
the Robinson-Patman Act, USC, Title 15, Section 

13(a), which makes unlawful discrimination in the prices 
of commodities between different purchasers under certain 
conditions stated therein, provides that nothing contained 
in said Section “shall prevent differentials which make 
only due allowance for differences in the cost of manu¬ 
facture, sale, or delivery resulting from the differing meth¬ 
ods or quantities in which such commodities are to such 
purchasers sold or delivered ,, , and contains the further 
proviso that the Commission may, “after due investiga¬ 
tion and hearing to all interested parties”, fix and estab¬ 
lish quantity limits for specified commodities, beyond which 
differentials in price based on differences in quantities pur¬ 
chased will not be permitted, if it first finds that “available 
purchasers in greater quantities are so few as to render 
differentials on account thereof injustly discriminatory or 
promotive of monopoly.” Said last mentioned proviso is 
hereafter sometimes referred to as the “quantity-limit 
proviso.” 

7. Commencing in July, 1947, the Commission purported 
to conduct an “investigation” of the rubber tire industry 
for the purpose of determining whether or not it should 
fix and establish a quantity limit in the sale of rubber tires 
and tubes pursuant to the quantity limit proviso. This 
was the first time the Commission had attempted to use 
the powers given it by said quantity limit proviso. At that 
time, and at all times thereafter up to January 14,1949, the 
Commission had no established rules of procedure for the 
conduct of investigations or hearings pursuant to the quan¬ 
tity limit proviso, and the Commission had not published 
in the Federal Register or elsewhere any statements of the 
general course and method by which its functions under 
the quantity limit proviso were channeled or determined, 
or setting forth the nature or requirements of formal or 
/ informal procedures under the quantity limit pro- 

416 viso, or setting forth any forms or instructions as to 
the scope or contents of papers, reports or examina¬ 
tions required or solicited by it in the course of such investi- 


185 


gations. Nevertheless, the Commission purported to pro¬ 
ceed with an investigation under the quantity limit proviso, 
and obtained from plaintiff and other dealers in tires and 
tubes, as well as manufacturers of such commodities, in¬ 
formation concerning their business in such commodities. 

8. On January 14, 1949, the Commission caused to be 
published in the Federal Register Rule XXX of its Rules 
of Practice (16 CFR, Ch. 1, Part 2, Section 2.30) and Sec¬ 
tion 18 of its General Procedures (16 CFR, Ch. 1, Part 7, 
Section 7.11) setting forth for the first time the rules of 
practice and procedure which the Commission proposed to 
follow in the conduct of investigations and hearings to fix 
and establish quantity limits pursuant to the quantity limits 
proviso. Copies of said Rule XXX and said Section 18 are 
attached hereto, made a part hereof, and marked “ Exhibit 
A”. At no time thereafter has the Commission caused to 
be published any other rules of practice and procedure for 
investigations or hearings under the quantity limit proviso, 
or any changes or amendments in said Rule XXX or said 
Section 18. 

9. On October 4, 1949, the Commission, acting pursuant 
to and in accordance with the procedure established by the 
Rules referred to in Paragraph 8 above, caused to be pub¬ 
lished in the Federal Register (16 CFR, Ch. 1) a notice 
that, pursuant to Section 2(a) of the Clayton Act and pur¬ 
suant to the aforesaid rules of practice and procedure, the 
Commission would conduct a rule-making proceeding to 
fix a proposed quantity limit to apply to the sale of replace¬ 
ment rubber tires and tubes for use on motor vehicles. A 
copy of said notice is attached hereto, made a part hereof 
and marked “Exhibit B”. On November 9,1949 the Com¬ 
mission extended the date for submissions by interested 
parties to December 19,1949 and on December 16,1949 the 
Commission further extended said date to January 19, 

1950. 

417 10. On or about November 4, 1949 plaintiff filed 

a motion with the Commission asking the Commis¬ 
sion to hold and conduct a formal adversary hearing on 
the proposed quantity limit rule. A copy of said motion is 
attached hereto, made a part hereof and marked “Ex¬ 
hibit C”. 
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11. On or abont November 16, 1949 the Commission de¬ 
nied plaintiff’s motion for a formal adversary hearing. 

12. On or abont January 4, 1950 plaintiff filed in this 
court a complaint against the Commission and the indi¬ 
vidual members thereof, (Civil Action No. 30-50) praying 
that the court grant judicial review of the Order of the 
Commission entered November 16, 1949 denying the plain¬ 
tiff’s motion for a formal adversary hearing; that the court 
direct the Commission to grant a formal adversary hearing 
on the proposed quantity limit rule in accordance with said 
motion; that the court declare that the Commission might 
not lawfully fix a quantity limit rule without first affording 
plaintiff a formal adversary hearing under Sections 7 and 
8 of the Administrative Procedure Act, USC, Title 5, Sec¬ 
tions 1006 and 1007; that the court declare that, insofar as 
the aforesaid rules of the Commission set forth in “Exhibit 
A” hereto, authorized the Commission to establish such 
quantity limit rule without affording plaintiff such hearing, 
said rules and procedure are contrary to and in excess of 
the Commission’s powers under the quantity limit proviso, 
under Sections 4, 7 and 8 of the Administrative Procedure 
Act, USC, Title 5, Sections 1003,1006 and 1007, and under 
the Fifth Amendment to the Constitution of the United 
States; that the court permanently enjoin defendants from 
proceeding under the procedure provided in said rules 
without affording plaintiff a formal adversary hearing as 
aforesaid; and that the court grant such other and further 
relief as it should deem just and proper. A copy of said 
complaint (except the exhibits thereto, which exhibits are 

described or summarized above in this complaint) 
418 is attached hereto, made a part hereof, and marked 

“Exhibit D”. 

13. Thereafter the defendants named in said complaint 
moved to dismiss said complaint for lack of jurisdiction 
over the subject matter, and this court, by order entered on 
or about March 23,1950, granted said motion and dismissed 
said complaint for lack of jurisdiction over the subject 
matter, on the ground that relief by the court would be 
premature during the pendency of the administrative pro¬ 
ceeding. 

14. On or about January 17, 1950 plaintiff filed with the 
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Commission a document entitled “Statement of Data, Views 
and Arguments on Behalf of Montgomery Ward & Co., In¬ 
corporated’’ concerning the Commission’s proposed quan¬ 
tity limit rule, in accordance with the rules of the Com¬ 
mission referred to in Paragraph 8 above. In said docu¬ 
ment plaintiff again requested the Commission to dismiss 
the proceeding because of the Commission’s refusal to 
hold a hearing as required by the Statutes and Constitu¬ 
tion of the United States. On or about February 13, 1950, 
plaintiff presented oral argument before the Commission. 

15. On or about February 17,1950, the Commission took 
the matter of a quantity limit rule under advisement and 
declined to hear plaintiff or any other parties further 
with reference thereto, or to disclose to plaintiff or any 
other parties the data collected in the alleged investigation 
referred to in Paragraph 7 above, which it intended to con¬ 
sider in connection with said proposed quantity limit rule, 
except to the limited extent that such data was disclosed 
in the published notice, “Exhibit B”, a copy of which is 
attached hereto. On or about December 28,1951, the Com¬ 
mission sent to plaintiff and all other parties a notice that 
all pending motions were denied and that the hearing 
was closed. 

419 16. On Januarv 4, 1952, the Commission caused to 

be published in the Federal Register its “Order” 
promulgating Quantity Limit Rule 203-1, effective April 7, 
1952, which “Order” as published was preceded by “find¬ 
ings” and followed by “Statement of Basis and Purpose 
of Quantity-Limit Rule 203-1” (17 FR 113). Said Order, 
Findings and Statement had theretofore been adopted by 
the Commission on or about December 13, 1951. The mi¬ 
nority findings, and statement of basis and reasons there¬ 
for, of Commissioner Lowell B. Mason were likewise pub¬ 
lished in the Federal Register (17 FR 116). A copy of said 
Order, Findings and Statement, and of said Minority Find¬ 
ings and Statement, is attached hereto, made a part hereof, 
and marked “Exhibit E”. 

17. The Commission’s Quantity Limit Order, “Exhibit 
E”, was based on data collected by it in the alleged investi¬ 
gation described in Paragraph 7 above. The Commission, 
by making such alleged investigation in the manner de- 





scribed above, by making such alleged investigation prior 
to the adoption of its Rules referred to in Paragraph 8 
above, and by basing its Order in whole or in substantial 
part on such alleged investigation 

(a) failed to make the “due investigations’’ re¬ 
quired by the quantity limit proviso; 

(b) denied to plaintiff and other parties to said pro¬ 
ceeding any statement of the general course and method 
by 'which the Commission’s functions during such al¬ 
leged investigation were channeled and determined, 
including the nature and requirements of formal or 
informal procedures available, as well as forms or in¬ 
structions as to the scope or contents of the papers, 
reports or examinations which it required from plain¬ 
tiff and others during the course of such alleged in¬ 
vestigation; and 

(c) required plaintiff and other parties to resort to 
an organization or procedure not published as required 
by law; 

and thereby in each of the foregoing respects acted contrary 
to and in excess of its powers and authority under the 
quantity limit proviso and Section 3 of the Administrative 

Procedure Act, USC, Title 5, Section 1002. 

420 18. The Commission, by adopting and acting under 

the Rules referred to in Paragraph 8 above, and set 
forth in “Exhibit A” hereto, and by conducting said pro¬ 
ceedings and issuing said Quantity Limit Order, “Exhibit 
E,” in the manner above described, acted contrary to and 
in excess of its powers under the quantity limit proviso, and 
denied to plaintiff the hearing required by said quantity 
limit proviso, by Sections 4, 5, 6, 7 and 8 of the Administra¬ 
tive Procedure Act, and by the Fifth Amendment to the 
Constitution of the United States, in that the Commission 

(a) Failed and refused to impose on the proponent 
of the proposed quantity limit rule the burden of proof, 
in violation of Section 7(c) of the Administrative Pro¬ 
cedure Act, USC, Title 5, Section 1006(c). 

(b) Denied to plaintiff the right to present its case 
or defense by oral or documentary evidence, to submit 
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rebuttal evidence, and to conduct such cross examina¬ 
tion as might be required for a full and true disclosure 
of the facts, in violation of Section 7(c) of the Adminis¬ 
trative Procedure Act, USC, Title 5, Section 1006. 

(c) Denied to plaintiff the right to subpoena wit¬ 
nesses and documents not otherwise available to it, in 
order that it might effectively present oral or documen¬ 
tary evidence, upon a statement or showing of general 
relevance and reasonable scope of the evidence sought, 
in violation of Section 6(c) of the Administrative Pro¬ 
cedure Act, USC, Title 5, Section 1005(c). 

(d) Denied to plaintiff the right to have a written 
record kept of testimony and exhibits filed in the pro¬ 
ceeding, which should constitute the exclusive record 
for decision upon which its findings and quantity limit 
rule should be based in violation of Section 7(c) and 
(d) of the Administrative Procedure Act, USC, Title 

5, Section 1006(c) and (d). 

421 (e) Based its Findings and Order on official 

notice of alleged material facts developed in the 
course of the investigation described in Paragraph 7 
above which did not appear in any record made in said 
proceeding, denied to plaintiff timely information of 
the matters of fact and law asserted in support of the 
proposed quantity limit rule, and denied to plaintiff 
any opportunity to show the contrary of the matters 
thus officially noticed, in violation of Sections 5(a) and 
7(d) of the Administrative Procedure Act, USC, Title 
5, Sections 1004(a) and 1006(d). 

(f) Failed and refused to consider plaintiff’s State¬ 
ment of Data, Views, and Arguments filed with the 
Commission as described in Paragraph 14 above, or to 
consider the similar statements filed by other persons 
opposing said proposed quantity limit rule, or to base 
its decision on matters in the public record, all in viola¬ 
tion of the provisions of Section 7(a) of the Adminis¬ 
trative Procedure Act that no order shall be issued 
except upon consideration of the whole record or such 
portion thereof as may be cited by any party, and as 
supported by the reliable, probative and substantial 
evidence, USC, Title 5, Section 1006(c). 
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(g) Permitted officers, employees and agents on the 
Commission’s staff to furnish the Commission undis¬ 
closed data, and to advise and participate in its deci¬ 
sions, in violation of Section 5(c) of the Administra¬ 
tive Procedure Act, USC, Title 5, Section 1004(c). 

(h) Denied to plaintiff reasonable opportunity to 
submit for the consideration of the Commission pro¬ 
posed findings and conclusions and supporting reasons 
for such proposed findings or conclusions, and to have 
the record show the ruling upon each such proposed 
finding or conclusion, in violation of Section 8(b) of 

the Administrative Procedure Act, USC, Title 5, 
422 Section 1007(b). 

(i) Failed to make all of its decisions (includ¬ 
ing initial, recommended or tentative decisions) part 
of the record, and failed to include in the record a state¬ 
ment of findings and conclusions, as well as the reasons 
or basis therefor, upon all the material issues of fact, 
law, or discretion presented to it by plaintiff, in viola¬ 
tion of Section 8(b) of the Administrative Procedure 
Act, USC, Title 5, Section 1007(b). 

19. The Commission contends that its Quantity Limit 
Order, contained in “Exhibit E”, has invalidated existing 
cost-plus contracts between plaintiff and plaintiff’s sources 
of supply for replacement tires and tubes and further con¬ 
tends that it need not afford plaintiff any opportunity for 
a fair hearing prior to such invalidation, either under the 
requirements of law cited in Paragraph 18 above or in any 
other manner. The Commission thus threatens to deprive 
plaintiff of its property rights without due process of law, 
in violation of the Fifth Amendment to the Constitution of 
the United States. 

20. The Commission’s Findings, as set forth in “Exhibit 
E” attached hereto, are not supported by any evidence, 
and the Commission’s Quantity Limit Order, purporting 
to be based on such Findings, is therefore beyond the juris¬ 
diction of the Commission, violates the quantity limit pro¬ 
viso and Section 7(c) of the Administrative Procedure Act, 
USC, Title 5, Section 1006(c), and denies to plaintiff due 
process of law in violation of the Fifth Amendment to the 
Constitution of the United States. 


21. The Commission’s Quantity Limit Order is not sup¬ 
ported by its Findings, as set forth in “Exhibit E”, and 
said Order therefore was beyond the Commission’s juris¬ 
diction as set forth in the quantity limit proviso and Sec¬ 
tion 8(b) of the Administrative Procedure Act, TJSC, Title 
5, Section 1007(c), and denied to plaintiff due process of 
law in violation of the Fifth Amendment to the Constitu¬ 
tion of the United States. The only Findings on 
423 which the Commission’s Order purports to be based 
are the Paragraphs numbered 1, 2, and 3, under the 
caption “Findings” in “Exhibit E”, which fail to support 
the Commission’s Order in the following respects, among 
others: 

(a) The Commission established the quantity of 
20,000 pounds ordered at one time for delivery at one 
time as the quantity limit under the quantity limit 
proviso, although the Commission’s only findings as to 
available purchasers related to such purchasers in 
quantities greater than an annual dollar volume of 
$600,000, and the Commission made no finding as to 
purchasers available to purchase in quantities greater 
than the limit of 20,000 pounds ordered at one time for 
delivery at one time; and the Commission therefore 
failed to find that available purchasers in greater quan¬ 
tities than said limit of 20,000 pounds are so few as to 
render differentials on account thereof unjustly dis¬ 
criminatory or promotive of monopoly, which finding 
was a prerequisite to the Commission’s Order. 

(b) The Commission made no finding as to the extent 
of price differentials between different classes of pur¬ 
chasers, and in particular made no finding with refer¬ 
ence to price differentials involving purchasers under 
cost-plus contracts such as those to which plaintiff is a 
party, although a finding as to what price differentials 
exist involving such purchasers was a prerequisite to 
the Commission’s Order as applied to plaintiff. 

(c) The Commission made no finding as to whether 
any differentials between plaintiff’s costs and the costs 
of others for replacement tires and tubes is due to differ¬ 
ing methods of sale or delivery, but the Commission 
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erroneously assumed as a matter of law that, where 
differences in quantities exist between competi- 

424 tors using differing methods of sale or delivery, 
all differentials in costs must he due to such dif¬ 
ferences in quantities. 

(d) The Commission failed to include many other 
essential statements in its Findings, but purported to 
set some of them forth in a discursive and argumenta¬ 
tive narrative under the designation “Statement of 
Basis and Purpose of Quantity Limit Rule 203-1”, in 
“Exhibit E”, without indicating what part of said 
narrative constituted findings of fact or law and what 
part constituted mere explanation or discussion. 

22. The Commission's Quantity Limit Order, as applied 
to plaintiff, exceeded the statutory power of the Commis¬ 
sion under Section 2(a) of the Clayton Act, as amended by 
the Robinson-Patman Act, and misinterpreted the statutory 
authority of the Commission under said Section, in the 
following respects, among others: 

(a) The correct interpretation of said Section 2(a) 
is that price differentials which make only due allow¬ 
ance for differences in the cost of manufacture, sale, 
or delivery resulting from differing methods in which 
commodities are sold or delivered are not subject to 
any quantity limit Order by the Commission. 

(b) The differentials between plaintiff’s costs, under 
its cost-plus contracts for procurement of replacement 
tires and tubes, and the costs of others in procuring 
such tires and tubes under other forms of contracts 
are based only on due allowance for differences in the 
cost of manufacture, sale or delivery resulting from 
differing methods in which replacement tires and tubes 
are sold or delivered to plaintiff as compared to others, 

in that, among other things, plaintiff under its 

425 cost-plus contracts guarantees a profit to the 
manufacturers, assumes the cost of advertising 

such tires and tubes, assumes risks of fluctuation in the 
markets for the commodities from which such tires and 
tubes are manufactured, assumes the cost of warehous¬ 
ing such tires and tubes, assumes the cost of furnishing 
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dies to the manufacturers of such tires and tubes, and 
furnishes such manufacturers a guaranteed annual 
market, whereas such methods of sale or delivery are 
not true of those who procure replacement tires or 
tubes by other methods. 

23. If the Commission’s Quantity Limit Order, as set 
forth in “Exhibit E”, was not required by Section 2(a) of 
the Clayton Act, Section 4 of the Administrative Procedure 
Act, the Fifth Amendment to the Constitution of the United 
States, or other provisions of law, to be made on the record 
after opportunity to plaintiff for an agency hearing, never¬ 
theless said Order was arbitrary, capricious and in viola¬ 
tion of said provisions of law in that 

(a) The Commission ignored the data, views and 
arguments presented by plaintiff and other parties. 

(b) The Commission based some of its findings and 
conclusions exclusively on illegal secret investigations 
conducted prior to the adoption of the Rules governing 
quantity discount proceedings set forth in “Exhibit 
A”, and reached conclusions based on such investiga¬ 
tions which are contrary to demonstrable facts. 

(c) The Commission based the remainder of its find¬ 
ings and conclusions on no investigation or data what¬ 
ever. 

24. A controversy exists between plaintiff and defendants 
as to compliance by the Commission with the requirements 
of law in respect to the procedure followed by it, as to the 
validity of said Quantity Limit Rule 203-1, and as to the 
validity of all of the Commission’s Quantity Limit Findings 
and Order, “Exhibt E”, within the meaning of the Declara¬ 
tory Judgment Act, USC, Title 28, Section 2201. 

426 25. Plaintiff is threatened with substantial and 

irreparable damage from said Quantity Limit Rule 
203-1 unless the court enjoins the effectiveness, operation 
and execution of said Rule, in that 

(a) If plaintiff complies with said Rule, it will be 
obliged to breach its contracts with its sources of supply 
for replacement tires and tubes, and to abandon existing 
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and future business arrangements of very substantial 
value to it, thus subjecting itself to possible liability 
for breach of contract and to loss of sales through in¬ 
ability to obtain such tires and tubes, which liability 
and losses it should not incur if said Rule is invalid as 
alleged. 

(b) If plaintiff does not comply with said Rule, and 
said Rule should ultimately be held to be valid, plain¬ 
tiff will be subjected to the risk of liability in treble 
damage actions under Section 4 of the Clayton Act, 
USC, Title 15, Section 15. 

26. Plaintiff has exhausted its Administrative remedies, 
and the promulgation of said Quantity Limit Rule 203-1, is 
a final agency action for which review is provided in this 
court under Section 10 of the Administrative Procedure 
Act, USC, Title 5, Section 1009. 

Wherefore, Plaintiff prays: 

(a) That the court hold invalid and set aside in its 
entirety Quantity Limit Rule 203-1, and the Commis¬ 
sion’s Order, Findings and Statement, as set forth in 
“Exhibit E”. 

(b) That the court declare that the Rules of the Com¬ 
mission set forth in “Exhibit A” are invalid; that the 
procedure adopted and followed by the Commission in 
reaching a determination with respect to the issuance 
of said Quantity Limit Rule is invalid; that the Com¬ 
mission, in establishing a Quantity Limit Rule under 
the quantity limit proviso, must establish said rule on 

the record after opportunity for an agency hear- 
427 ing within the requirements of Sections 4, 5, 6, 7 
and 8 of the Administrative Procedure Act; and 
that no quantity limit rule adopted by the Commission 
may affect or prevent differentials in price which make 
only due allowance for differences in the cost of manu¬ 
facture, sale or delivery resulting from the differing 
methods in which replacement tires and tubes are sold 
or delivered. 

(c) That after final hearing this court will per¬ 
petually restrain and enjoin enforcement of Quantity 
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Limit Rule 203-1 and perpetually restrain and enjoin 
the defendants, their agents, representatives, and em¬ 
ployees, and all other persons in active concert and 
participation with said defendants, from in any manner 
seeking to enforce said Quantity Limit Rule or any part 
thereof. 

(d) That the court will grant to plaintiff such further 
and different relief as the court shall deem just. 

Robert L. Wright, 

John A. Barr, 

David L. Dickson, 
Attorneys for Plaintiff. 

Robert L. Wright, 

Wyatt Building, 

Washington, D. C.; 

John A. Barr, 

David L. Dickson, 

619 W. Chicago Ave., 

Chicago 7, III.; 

Attorneys for Plaintiff. 

428 State of Illinois, 

County of Cook, ss.: 

Stuart S. Ball, being first duly sworn, on oath says that 
he is the President of plaintiff, Montgomery Ward & Co., 
Incorporated and is authorized to make this affidavit on its 
behalf; that he is fully informed concerning the facts and 
circumstances involved in this action; that he has read the 
foregoing Complaint and knows the contents thereof; and 
that he believes the facts set forth in said Complaint to be 
true. 

Stuart S. Ball. 

Sworn to and subscribed before me this 2nd day of April, 
1952. 

Liltj e E. Davis, 

[seal] Notary Public. 

My Commission Expires July 15, 1954. 

• •••••• 
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Plaintiff’s Exhibit A 

Filed April 3, 1952. Harry M. Hull, Clerk. 

Rule XXX, Rules of Practice of Federal Trade Commis¬ 
sion (16 C. F. R., Ch. 1, Part 2, Sec. 2.30) 

Section 18, Rules of General Procedure of Federal Trade 
Commission (16 C. F. R., Ch. 1, Part 7, Sec. 7.11). 

• •••••• 

Plaintiff’s Exhibit B 

Filed April 3, 1952. Harry M. Hull, Clerk. 

Notice of Hearing on Fixing Quantity Limit for Replace¬ 
ment Rubber Tires and Tubes (14 Fed. Reg. 6044, Oct. 
4, 1949). 

• •*•••• 

Plaintiff’s Exhibit C 

Filed April 3, 1952. Harry M. Hull, Clerk 
436 UNITED STATES OF AMERICA 
Before the Federal Trade Commission 
File No. 203-1 

In the Matter of the Commission’s Proposal to Fix and 

Establish Quantity Limits in the Sale of Replacement 

Rubber and Synthetic Rubber Tires and Tubes (F. R. 

Doc. 49-7970, Filed October 3, 1949, 8:47 a. m.; 14 Fed. 

Reg. 6044, October 4, 1949) 

Motion fob a Hearing 

Montgomery Ward & Co., Incorporated, hereinafter re¬ 
ferred to as “Wards,” hereby moves for a formal adver¬ 
sary hearing in the above matter, and alleges in support 
of said motion: 

1. Wards is an interested party. Wards has procure¬ 
ment arrangements with sources of supply for replacement 
tires and tubes in quantities greatly in excess of carload 
lots, and at a cost less than the average price of such re¬ 
placement tires and tubes to purchasers who purchase them 
in lots of one carload or less. Pursuant to such procure- 
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ment arrangements, Wards receives large shipments of 
replacement tires and tubes in interstate commerce. Wards 
is one of the largest sellers of replacement tires and tubes 
for use, consumption, or resale within the United States. 
Such procurement arrangements may be invalidated and 
such sales may be adversely affected by the proposed rule. 
Wards, therefore, is substantially affected by the proposal 
for a rule fixing and establishing quantity limits in the sale 
of replacement tires and tubes. 

2. Wards desires and is entitled under the law to a full 
opportunity to be heard on the proposed rule. This in¬ 
cludes : 

(a) an opportunity to know in advance of hearing 
the claims of proponents of the proposed rule; 

(b) an opportunity to examine the alleged facts on 
which the proposed rule is based; 

(c) an opportunity to cross-examine witnesses con¬ 
cerning such alleged facts; 

(d) an opportunity to present Ward’s own wit¬ 
nesses ; 

(e) an opportunity to subpoena witnesses and docu¬ 
ments, including the books and records of competitors 
of Wards which are necessary to show that differentials 
in price granted to Wards are not unjustly discrimina¬ 
tory or promotive of monopoly; 

437 (f) an opportunity to examine proposed find¬ 

ings and conclusions; 

(g) an opportunity to present argument based on 
all the facts considered by the Commission in reach¬ 
ing its findings and conclusions. 

(h) a written record of all evidence and proceedings 
before the Commission which will be available to 
Wards; and 

(i) an order based only on the record before the 
Commission in this proceeding. 

3. Under the procedure proposed in the Commission’s 
notice of hearing in the above matter, Wards will be denied 
the full opportunity to be heard, which it desires and to 


s 
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which it is entitled under the law, in the following respects, 
among others: 

(a) The Commission has not disclosed and does not 
propose to disclose to Wards the facts, claims, or 
arguments which it has considered in support of the 
proposed rule, except to the limited and inadequate 
extent specified in the above mentioned notice. 

(b) The Commission intends to base the proposed 
rule on confidential investigations and data not dis¬ 
closed of record, which Wards will not have an oppor¬ 
tunity to examine or rebut. 

(c) The Commission does not intend to present any 
evidence or witnesses in support of the proposed rule, 
so that Wards will have no opportunity to cross-exam¬ 
ine proponents of the proposed rule, to the end that 
the full facts may be ascertained and made a matter 
of record. 

(d) The Commission does not propose to hold an 
oral hearing, so that Wards will have no opportunity to 
present witnesses before the Commission, to the end 
that the full facts may be ascertained and made a mat¬ 
ter of record. 

(e) No opportunity will be granted to Wards to sub¬ 
poena witnesses and documents, many of which are 
not otherwise available to it and are necessary to show 
that differentials in price granted to Wards are not 
unjustly discriminatory or promotive of monopoly. 

(f) The Commission does not intend to submit pro¬ 
posed findings and conclusions for examination by 
Wards or to permit Wards to be heard thereon in ad¬ 
vance of final decision by the Commission. 

(g) Under the proposed procedure, any argument 
granted to Wards by the Commission would be ineffec¬ 
tive because Wards will not have access to any of the 
claims, arguments, or data developed by the Commis¬ 
sion’s staff or submitted by other parties, some or all 
of which will be considered by the Commission, and 
because Wards’ argument will, therefore, necessarily 
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be limited to the data and views submitted by Wards 
alone. 

438 (h) The notice affirmatively discloses that no 

complete written record of the evidence and pro¬ 
ceedings before the Commission is to be made. 

(i) Since the Commission proposes to base its order 
on matters not appearing of record and not subject 
to review, there will be no way in which Wards can 
obtain a judicial review of the questions whether the 
evidence considered by the Commission supports its 
order and whether its findings have any basis in the 
evidence. 

4. The proposed rule can only lawfully be adopted by the 
Commission after hearing to all interested parties, as re¬ 
quired by Section 2(a) of the Clayton Act, as amended by 
the Robinson-Patman Act (U. S. C., Title 15, Sec. 13), and 
by Section 4(b) of the Administrative Procedure Act, 
(U. S. C., Title 5, Sec. 103 (b)), which hearing must com¬ 
ply with the provisions of Sections 7 and 8 of the Adminis¬ 
trative Procedure Act (U. S. C., Title 5, Secs. 1006 and 1007). 
Insofar as the Commission’s rules of practice (Rule XXX, 
16 CFR. Ch. I, Part 2, Rules of Practice, Sec. 2.30) and its 
rules of general procedure (Section 18, 16 CFR. Ch. I, 
Part 7, General Procedures, Sec. 7.11) authorize the pro¬ 
cedure described in the notice of hearing in the above en¬ 
titled matter, and deny to Wards the full hearing referred 
to in paragraph 2 above, said rules of practice and rules 
of general procedure are in excess of the powers of the 
Commission and are in violation of Section 2 (a) of the 
Clayton Act, as amended by the Robinson-Patman Act, and 
Section 4 (b), 7, and 8 of the Administrative Procedure Act. 

5. The proposed rule, if adopted, would be in substance 
an order to Wards and other companies similarly situated 
to cease and desist from accepting or giving quantity dis¬ 
counts beyond certain limits and may be conclusive on 
Wards in any subsequent proceeding to determine whether 
or not Wards has given or received such quantity dis¬ 
counts. Wards is, therefore, entitled under the provisions 
of Section 11 of the Clayton Act (U. S. C., Title 15, Sec. 21), 
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Section 5 of the Federal Trade Commission Act (U. S. C., 
Title 15, Sec. 45), and Sections 7 and 8 of the Administrative 
Procedure Act to the full hearing referred to in paragraph 
2 above. Insofar as the Commission’s said rules of prac¬ 
tice and rules of general procedure deny such hearing, they 
are in violation of Section 11 of the Clayton Act, Section 5 
of the Federal Trade Commission Act, and Sections 7 and 
8 of the Administrative Procedure Act. 

6. If the Commission’s rules of practice and rules of 
general procedure be construed to authorize the proposed 
procedure in the present case, and to deny to Wards a full 
opportunity to be heard, as referred to in paragraph 2 
above, then said rules deny to Wards due process of law in 
violation of the Fifth Amendment to the United States 
Constitution. 

439 7. If Sections 2(a) and 11 of the Clayton Act, 

Section 5 of the Federal Trade Commission Act, and 
Section 4 of the Administrative Procedure Act be con¬ 
strued to authorize the proposed procedure in the present 
case, and to deny to Wards a full opportunity to be heard, 
as referred to in paragraph 2 above, then said sections, to 
that extent, deny to Wards due process of law in violation 
of the Fifth Amendment to the United States Constitution. 

8. Attached hereto, marked Exhibit A, is the affidavit 
of H. J. Jensen, Manager of Wards’ Tire Division, which 
is submitted in support of this motion. 

Wherefore, Montgomery Ward & Co., Incorporated 
moves for a formal adversary hearing as referred to in 
paragraph 2 of this motion. 

Respectfully submitted, 

Montgomery Ward & Co., Incorporated, 
By John A. Barr, 

Vice President. 

Affidavit 

State of Illinois, 

County of Cook, ss: 

H. J. Jensen, being first duly sworn, on oath says that: 

I. I reside at 1000 North Hayes Avenue, Oak Park, Illi¬ 
nois. I have been employed by Montgomery Ward & Co., 
Incorporated (hereinafter referred to as Wards) since 
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February, 1915. I am now Manager of the Automobile 
Tire Division of Wards and have been such Manager con¬ 
tinuously since November 1, 1943. As Manager of that 
Division, I have personal knowledge of the facts herein¬ 
after stated. 

2. Except for molds owned by Wards which are used in 
the manufacture of tires sold by Wards under its own brand 
name, Wards has no manufacturing facilities for the manu¬ 
facture of automobile tires and tubes and is dependent upon 
outside sources of supply for such tires and tubes. 

3. Wards receives large shipments of replacement tires 
and tubes which are shipped to it in interstate commerce. 
During wards’ fiscal year ended January 31, 1948, Wards 
received shipments of replacement tires and tubes from its 
sources of supply in the total amount of approximately 
108,068,000 pounds, which is the equivalent of 5,403 car¬ 
loads of 20,000 pounds each. The cost to Wards of 

440 such shipments was $40,713,000. During Ward’s 
fiscal year ended January 31, 1949, Wards received 
shipments of replacement tires and tubes from its sources 
of supply in the total amount of approximately 86,912,000 
pounds, which is the equivalent of 4,346 carloads of 20,000 
pounds each. The cost to Wards of such shipments was 
$33,125,155. 

4. Such shipments were and are made to Wards’ branches 
located in substantially all of the states of the United States 
and were and are shipped from plants of the United States 
Rubber Company located at Chicopee Falls, Massachusetts, 
Detroit, Michigan, Indianapolis, Indiana, Eau Claire, Wis¬ 
consin, and Los Angeles, California; from Mansfield Tire 
and Rubber Company at Mansfield, Ohio; from Gates Rub¬ 
ber Company at Denver, Colorado; and from Carlisle Tire 
and Rubber Company at Carlisle, Pennsylvania. 

5. Under Wards’ procurement arrangements with the 
above mentioned sources of supply, the cost of such replace¬ 
ment tires and tubes to Wards is less than the average 
cost of such replacement tires and tubes to purchasers who 
purchase such replacement tires and tubes for use, con¬ 
sumption, or resale within the United States in lots of one 
carload or less. 

6. Wards is and has been for several years one of the 
largest sellers of replacement tires and tubes for use, con- 
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sumption, or resale within the United States. Such sales 
are made from Wards’ branches to customers located in 
all states of the United States. 

(S.) H. J. Jensen. 

Subscribed and sworn to before me, a Notary Public, 
this 4th day of November, A.D., 1949. 

Loretta G. Hallihan, 
Notary Public, Cook Co., IU. 
My Commission expires Jan. 11, 1953. 

Attorneys for Montgomery Ward & Co., Incorporated 

John A. Barr, 

George V. Brown, 

David L. Dickson, 

Thomas L. Cochran, 

619 West Chicago Ave., 

Chicago 7, Illinois. 

• •••••• 

463 Exhibit D 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

30—’50 
1476—’52 

Civil Complaint for Injunctive Relief and Declaratory 

Judgment 

Montgomery Ward & Co., Incorporated, 619 West Chicago 
Avenue, Chicago, Illinois, Plaintiff, 

v. 

Federal Trade Commission. Lowell B. Mason, W. A. Ayres, 
John Carson and James Mead, Defendants 

Petition for Review of an Order of the Federal Trade 
Commission, for Declaratory Judgment and for In¬ 
junction 

Montgomery Ward & Co., Incorporated, plaintiff herein, 
complains of the defendants and alleges as follows: 

1. Plaintiff, Montgomery Ward & Co., Incorporated, is a 
corporation organized and existing under and by virtue of 
the laws of the State of Hlinois. 
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2. Defendant, the Federal Trade Commission (herein¬ 
after referred to as the “Commission”) is an administra¬ 
tive tribunal created by Section I of the Federal Trade 
Commission Act of September 26, 1914, Title 15, USC, 
Section 41. 

3. Defendants Lowell B. Mason, W. A. Ayres, John Car- 
son and James Mead are all the members of the Commission 
and all of them are located in and have their offices in the 
District of Columbia. Each of the individual defendants is 
sued individually and as a member of the Commission. 

4. The jurisdiction of the court arises under Sections 
11-301,11-305,11-306 and 11-315 of the District of Columbia 
code; under Title 28 USC, Section 1337; under the Declara¬ 
tory Judgments Act, Title 28 USC, Section 2201; and under 
Section 10 of the Administrative Procedure Act, Title 5 
USC, Section 1009. 

5. Section 2 (a) of the Clayton Act as amended by the 
Robinson-Patman Act, Title 15 USC, Section 13, provides 
that the Commission may “after due investigation and 
hearing to all interested parties”, fix and establish quantity 

limits for specified commodities, beyond which differ- 
464 entials in price based on differences in quantities 
purchased will not be permitted; if it first finds that 
“available purchasers in greater quantities are so few as to 
render differentials on account thereof unjustly discrimina¬ 
tory or promotive of monopoly”. 

6. On January 14, 1949 the Commission caused to be 
published in the Federal Register its Rules of Practice 
(Rule XXX) (16 CFR, Ch. I, Part 2, Rules of Practice, 
§2.30) and its Rules of General Procedure (sec. 18) (16 
CFR, Ch. I, Part 7, General Procedures, § 7.11), setting 
forth the rules of practice and procedure for hearings to fix 
and establish quantity limits pursuant to the provisions of 
Section 2 (a) of the Clayton Act as amended by the Robin- 
son-Patman Act. 

7. On October 4,1949 the Commission, acting pursuant to 
and in accordance with the procedure established by the 
rules referred to in paragraph 6 above, caused to be pub¬ 
lished in the Federal Register a notice that pursuant to said 
Section 2 (a) of the Clayton Act and pursuant to the afore¬ 
said rules of practice and procedure, the Commission would 
conduct a rule making proceeding to fix a proposed quantity 
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limit to apply to the sale of replacement rubber tires and 
tubes for use on motor vehicles. The Commission in its 
notice proposed a limit of a carload of 20,000 pounds, beyond 
which no price differentials on account of quantity would be 
permitted and provided for the submission in writing by 
interested parties of “any data, views or argument concern¬ 
ing said proposed quantity-limit rule”, at any time prior 
to November 18, 1949. A copy of said notice is attached 
hereto, made a part hereof, and marked Exhibit “A”. On 
November 9, 1949, the Commission extended said date for 
such submissions by interested parties to December 19,1949. 
On December 16,1949 the Commission further extended said 
date to January 19, 1950. 

8. Plaintiff is an interested party in the rule making 
proceeding referred to in paragraph 7 above. Plaintiff is 
one of the largest retailers of replacement rubber tires and 
tubes for motor vehicles within the United States. Plaintiff 
has developed its market for the sale of replacement rubber 
tires and tubes at retail over a period of approximately 
thirty-five years. The annual volume of plaintiff’s business 
in the retail sale of replacement rubber tires and tubes 
exceeded 84 million pounds during the year ended January 
31,1949, and has continued at approximately the same rate 
since that time. Plaintiff obtains a substantial portion of 
its requirements of replacement tires and tubes from manu¬ 
facturers by purchases at prices ageed upon between plain¬ 
tiff and each of such manufacturers. Each of said manu¬ 
facturers supplies plaintiff with replacement tires and tubes 
substantially in excess of carload lots. The cost to plaintiff 
of the tires and tubes which it sells is less than the average 

cost of such replacement tires and tubes to purchasers 
465 who purchase them in lots of one carload or less. 

Plaintiff’s opportunity to purchase replacement tires 
and tubes in the open market, in quantities in excess of car¬ 
load lots, at prices reflecting the economies of such quantity 
purchases, would be adversely affected or destroyed by the 
proposed rule. 

9. On November 4, 1949 plaintiff filed a motion with the 
Commission asking the Commission to hold and conduct a 
formal adversary hearing on the proposed quantity limit 
rule. A copy of said motion is attached hereto, made a part 
hereof, and marked Exhibit “B”. 


10. On November 16, 1949 the Commission denied plain¬ 
tiff’s motion for a formal adversary hearing. A copy of 
the Commission’s denial of plaintiff’s motion is attached 
hereto, made a part hereof, and marked Exhibit “C”. 

11. The Commission, by its Rules of Practice and Rules 
of General Procedure, referred to in paragraph 6 above, 
and by the aforesaid proceedings inaugurated for the adop¬ 
tion of a rule fixing a quantity limit in the sale of replace¬ 
ment rubber tires and tubes, has denied and continues to 
deny to plaintiff the hearing to which it is entitled under 
Section 2 (a) of the Clayton Act as amended by the Robin- 
son-Patman Act, Section 4, 7 and 8 of the Administrative 
Procedure Act and the 5th Amendment to the Constitution 
of the United States, in each and all of the following 
respects: 

a. The Commission has not provided that the pro¬ 
ponent of the proposed rule shall have the burden of 
proof, or that the existence of the statutory require¬ 
ments for the proposed rule must be established by 
substantial evidence or by any evidence. 

b. The Commission has not disclosed and does not 
propose to disclose to plaintiff the facts, claims, or 
arguments which it has considered in formulating the 
proposed rule or which it will consider in the course of 
the present informal proceeding, except to the limited 
and inadequate extent specified in the Notice of Hearing 
marked Exhibit “A”. 

c. The Commission has based its proposed rule on 
confidential investigations and data not made a part 
of the record or otherwise disclosed to plaintiff, which 
data plaintiff will not have an opportunity to examine 
or rebut. 

d. The Commission has not presented and will not 
present any evidence or witnesses in support of the pro¬ 
posed rule, so that plaintiff will have no opportunity to 
cross-examine proponents of the proposed rule, to the 
end that the full facts may be. ascertained and made a 

matter of record. 

466 e. The Commission does not propose to hold 
an oral hearing, at which plaintiff will have an 
opportunity to examine its own witnesses before the 
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Commission, to the end that the full facts may be ascer¬ 
tained and made a matter of record. 

f. No opportunity will be granted to plaintiff to sub¬ 
poena witnesses and documents not otherwise available 
to it and which are necessary to show that available 
purchasers in greater quantities than that fixed in the 
proposed order are not so few as to render the pro¬ 
hibited differentials unjustly discriminatory or promo¬ 
tive of monopoly. 

g. The Commission will not submit proposed find¬ 
ings and conclusions based upon facts developed in the 
pending informal hearing for examination by plaintiff, 
and will not permit plaintiff to be heard thereon in 
advance of promulgation of the rule based thereon. 

h. Any argument granted to plaintiff by the Com¬ 
mission will be ineffective because plaintiff will not 
have access, in advance of such argument, to the claims, 
arguments or data developed by the Commission’s staff 
or submitted by other parties in the pending informal 
hearing or to the claims, arguments or data reflected 
in the aforesaid notice of the hearing. Plaintiff’s argu¬ 
ment will, therefore, necessarily be limited to the data 
submitted by plaintiff alone. 

i. No complete written record of the evidence and 
proceedings before the Commission is to be made. 

j. Since the Commission proposes to base its rule on 
matters not appearing of record, there will be no way 
in which, after determination of the proceedings before 
the Commission, plaintiff can obtain judicial review of 
the question whether the evidence considered by the 
Commission supports its rule. 

12. The Commission’s denial of said motion is a final 
agency action for which review is provided in Section 10 of 
the Administrative Procedure Act. 

13. An actual controversy exists between plaintiff and 
defendants by virtue of the Commission’s aforesaid denial 
of plaintiff’s motion for an adversary hearing. 

14. Plaintiff is without adequate remedy, other than relief 
from this Court, to prevent the Commission from depriving 
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plaintiff of rights accorded to it by the Fifth Amendment to 
the Constitution of the United States, by Section 2 (a) of 
the Clayton Act as amended by the Robinson-Patman Act, 
and by the Administrative Procedure Act and plaintiff is 
threatened with irreparable injury by the aforesaid Com¬ 
mission action. 

467 Wherefore plaintiff prays for a judgment 

a. Granting judicial review of the Order of the defend¬ 
ants, entered November 16,1949, a copy of which is attached 
hereto and marked Exhibit “C”; setting aside said order; 
and directing the Commission to grant a formal adversary 
hearing on the proposed quantity limit rule in accordance 
with the motion filed by plaintiff with the Commission on 
November 4, 1949, a copy of which is attached hereto and 
marked Exhibit “B”; 

b. Declaring that the defendants may not lawfully fix or 
establish a quantity limit rule, under Section 2 (a) of the 
Clayton Act as amended by the Robinson-Patman Act, to 
apply to the sale of replacement rubber tires and tubes, 
without first affording plaintiff a formal adversary hearing 
under Sections 7 and 8 of the Administrative Procedure 
Act; and that insofar as the Commission’s Rules of Practice, 
the Commission’s Rules of General Procedure, and the pro¬ 
cedure adopted by the Commission in the present proceeding 
as set forth in Exhibit “A” attached hereto authorize the 
Commission to establish such rule without affording plain¬ 
tiff such hearing, said rules and said procedure are contrary 
to and in excess of the Commission’s powers and authority 
under Section 2 (a) of the Clayton Act as amended by the 
Robinson-Patman Act, Sections 4, 7 and 8 of the Adminis¬ 
trative Procedure Act, and the Fifth Amendment to the 
Constitution of the United States. 

c. Permanently enjoining defendants from proceeding 
under the procedure provided in said rules and in said 
Exhibit “A” to establish a quantity limit rule to apply to 
the sale of replacement rubber tires and tubes without first 
affording plaintiff a formal adversary hearing under Sec¬ 
tions 7 and 8 of the Administrative Procedure Act. 






208 


d. And for such other and further relief as the Court 
shall deem just and proper. 

Robert L. Wright, 

1014 Ring Building, 

Washington, D. C., 

John A. Barr, 

George V. Brown, 

David L. Dickson, and 
Thomas L. Cochran, 

619 West Chicago Ave., 

Chicago, Illinois, 

Dated January 4, 1950. Attorneys for Plaintiff. 

Plaintiff’s Exhibit E 
Filed April 3,1952. Harry M. Hull, Clerk. 

Findings, Order and Statement of Basis and Purpose 
and Minority Findings of Commissioner Mason in the 
Matter of Quantity Limit Rule 203-1, Federal Trade Com¬ 
mission. 

• •*•*•* 

495 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil No. 2132—’52 

The Dayton Rubber Company, Riverview Avenue, Dayton, 

Ohio, Plaintiff, 

175 . 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson, and Stephen J. Spingarn, Wash¬ 
ington, D. C. 25, Defendants 

Complaint for Declaratory Judgment and for Injunction 
Comes now the Plaintiff and states: 

1. Plaintiff, The Dayton Rubber Company, is a corpora¬ 
tion, organized and existing under and by virtue of the laws 
of the State of Ohio. 

2. Plaintiff is engaged in the manufacture and sale of 
replacement rubber and synthetic tires and tubes, through¬ 
out the United States, and has an annual sales volume of 
many million dollars. 
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3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an adminis¬ 
trative agency created by the Federal Trade Commission 
Act of 1914, 38 Stat. 717 (1914), 15 XL S. C. & 15 (1946), and 
is charged with the administration and enforcement of said 
Act and other acts, including the Clayton Act as amended 
by the Robinson-Patman Act, and is found and has its place 
of business within the District of Columbia. 

4. The individual defendants named above are all the 
members of the Commission and officially reside and are 
found in the District of Columbia. Each is sued individu¬ 
ally and as a member of the Commission. 

5. The jurisdiction of the Court in this action arises 
under the Constitution of the United States; under Section 
2(a) of the Clayton Act as amended by the Robinson- 
Patman Act, 49 Stat. 1526,15 U. S. C. 13(a) (1936); under 
Section 11-301, 11-306, 11-315 of the District of Columbia 

Code; under Section 10 of the Administrative Pro- 
496 cedure Act, 60 Stat. 243, 5 U. S. C. 1009 (1946); and 
under the Declaratory Judgments Act, 62 Stat. 964 
(1948) as amended 63 Stat. 105 (1949), 28 U. S. C. 2201 
(Suppl. 1951). The matter in controversy exceeds the sum 
of $3,000, exclusive of interest and costs. 

6. For many years, the Plaintiff has distributed replace¬ 
ment tires and tubes to retail tire dealers, jobbers, whole¬ 
salers, marketing oil companies, mass distributors and 
Federal, State and local governments. Many factors influ¬ 
ence the prices and terms of such sales, such as cash 
discounts, functional discounts including differentials to 
dealers, jobbers and marketing oil companies, truck tire 
discounts, negotiated prices to Federal, State and local 
governments. 

7. This merchandising system by Plaintiff used through¬ 
out the years in distributing replacement tires and tubes, 
by it manufactured, in some instances provides purchases 
direct from its factory, and also many retail outlets obtain 
their tires from wholesalers, jobbers and distributors, so 
that it is necessary for Plaintiff to compensate these inter¬ 
mediate distributing organizations for the service by them 
rendered, by granting price differentials to the extent that 
such differentials are cost-justified. 
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8. Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, 49 Stat. 1528 (1936), 15 U. S. C. 13 
(1946) after prohibiting price discrimination under certain 
circumstances, provides as follows: 

“ Provided, That nothing herein contained shall pre¬ 
vent differentials which make only due allowance for 
differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold or 
delivered: Provided, however, That the Federal Trade 
Commission may, after due investigation and hearing 
to all interested parties, fix and establish quantity 
limits, and revise the same as it finds necessary, as to 
particular commodities or classes of commodities, 
where it finds that available purchasers in greater 
quantities are so few as to render differentials on 
account thereof unjustly discriminatory or promotive 
of monopoly in any line of commerce; and the fore¬ 
going shall then not be construed to permit differentials 
based on differences in quantities greater than those so 
fixed and established: * # *” 

497 The last provision quoted above is hereinafter some¬ 
times referred to as the “quantity limit proviso”. 

9. In July, 1947, the Commission announced that it was 
commencing an investigation of the rubber tire industry 
for the purpose of determining whether or not it should fix 
and establish a quantity limit in the sale of rubber tires 
and tubes pursuant to the aforesaid quantity limit proviso. 
On July 17, 1947, the Commission required manufacturers 
of tires and tubes, including the plaintiff, to file with the 
Commission a special report in writing, answering said 
questions set forth by the Commission. On January 30, 
1948, the Commission directed certain manufacturers of 
tires and tubes to submit further report in writing. At 
those times and at all times thereafter up to December 22, 
1948, the Commission had no established rules of procedure 
for the conduct of investigations or for the conduct of hear¬ 
ings pursuant to the aforesaid quantity limit proviso. 
Nevertheless the Commission proceeded with its investiga¬ 
tion. 
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10. On December 22, 1948, the Commission amended its 
Roles of Practice by adding thereto Section 2.30, “Pro¬ 
cedure for establishing quantity limi ts” (hereinafter re¬ 
ferred to as “Rule 2.30”), and amended its statement of 
General Procedures by adding thereto Section 7.11, “Pro¬ 
cedure in fixing quantity limits for any commodity or class 
of commodities” (hereinafter referred to as Rule 7.11”) 
which Rules were published in the Federal Register for 
January 14,1949. Thereafter, at all stages of the proceed¬ 
ing up to and including the issuance of Quantity Limit Rule 
203-1 as hereinafter set forth, the Commission purported 
to follow the procedure established by said Rules 2.30 and 
7.11. 

11. On October 4, 1949, the Commission, pursuant to 
procedure established by its Rules 2.30 and 7.11, caused to 
be published in the Federal Register a “Notice of hearing 

on fixing quantity limit for replacement rubber tires 
498 and tubes to all manufacturers, distributors, dealers 
and other vendors or purchasers of replacement 
rubber and synthetic rubber tires and tubes as a class of 
commodity, and all other parties interested in said class of 
commodity.” Thereafter, such hearing was had at various 
and different times, by said Commission without following 
the procedure established by said Rules 2.30 and 7.11. 

12. On January 4, 1952, there was published in the Fed¬ 
eral Register (VoL 17, Number 3, Page 113-120) the “Find¬ 
ings, Order and Statement of Basis and Purpose” of the 
majority of the Commission which had been adopted by the 
majority on December 13, 1951, and the “Findings” and 
“Statement of Basis and Reason” therefor of the minority 
of the Commission. The Rule promulgated by the majority 
of the Commission, to be in effect on and after April 7,1952, 
provides as follows: (Quantity Limit Rule 203-1) 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at one 
time.” 


13. Said Quantity Limit Rule 203-1 is invalid and unlaw¬ 
ful because the procedure followed by the Commission did 
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not afford interested parties, the 44 hearing’* required by 
the aforesaid quantity limit proviso of Section 2(a) of the 
Clayton Act and by the Administrative Procedure Act and 
by the Constitution of the United States. Said procedure 
was unlawful in many additional respects. 

14. Said Quantity Limit Rule 203-1 is invalid and unlaw¬ 
ful in that it is not supported by the Commission’s findings; 
is vague, indefinite and ambiguous; is arbitrary, capricious, 
an abuse of and failure to exercise discretion and otherwise 
not in accordance with law; is in excess and abuse of statu¬ 
tory jurisdiction, authority and limitations and short of 
statutory right; is unsupported by substantial evidence or 
any evidence; and is unwarranted by the facts. 

499 15. Said quantity Limit Rule 203-1 is invalid and 

unlawful because the Commission has ignored and 
given no effect to the following facts with respect to 
Plaintiff: 

a. The Commission’s action will force the Plaintiff to 
abandon its present marketing and pricing structure. It 
will apparently prohibit the Plaintiff from granting dis¬ 
counts justified on account of service by distributors to 
retail outlets. 

b. The order was issued without an investigation or hear¬ 
ing of the type and kind which could correctly inform the 
Commission as to the facts of the industry. 

c. The Commission by legislative fait, attempted to out¬ 
law all costs-justified annual volume discounts, and other 
functional discounts. 

d. Those purchasers who are available to purchase in 
carload quantities have not been correctly analyzed by the 
Commission, so that its finding is arbitrary and capricious. 
The evidence presented to the Commission in the hearings 
heretofore set out, indicated the growth of the number of 
smaller purchasers with constantly increasing profits. The 
fact that the larger purchasers who assume the functions of 
distribution, advertising, storage and investment in mate¬ 
rials and equipment is entirely overlooked by the Com¬ 
mission. 

e. The Plaintiff does not give or receive the differentials 
found by the Commission to be unjustly discriminatory. 
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Despite this, Plaintiff will be forced to change its practices 
if the Commission’s rnle remains in effect. 

16. The effect of said Quantity Limit Rule 203-1 upon 
the business of Plaintiff will be revolutionary because of 
the fact that the Commission has cast its Ride in a form 
which is quite foreign to the price structure of Plaintiff and 

of the industry as a whole. Plaintiff has been accus- 
500 tomed for many years to quote prices to independent 
tire dealers based in part on annual volume of pur¬ 
chases. The Rule issued by the Commission is couched in 
terms of limitation of discounts on multiple-carload orders. 
Yet its intendment as explained by the Commission in its 
statement is to prohibit annual volume discounts and to 
prevent savings experienced by Plaintiff from being passed 
along to the dealers who purchases over a carload per year. 
Its entire industry, to revise its entire pricing structure to 
conform to the Commission’s novel theory. 

17. In spite of its general terms the Rule does not apply 

equally to all sellers and purchasers. Neither does it apply 
to all low prices. Because of its indefiniteness it will not 
be construed in the same way by all sellers and purchasers. 
These inequalities are bound to cause disruption of plain¬ 
tiff’s business, uncertainty of contract and loss to Plaintiff 
of customers. , 

18. Unless said Quantity Limit Rule 203-1 is adjudged 
to be unlawful and void and is vacated, set aside and an¬ 
nulled by order of this Court Plaintiff will suffer great and 
irreparable injury, in that 

a. Plaintiff faces the necessity of destroying its merchan¬ 
dising program. 

b. Contractual relationships which the plaintiff has with 
its dealers, distributors and others will be subject to an 
adverse change affecting the entire distribution plan of the 
Plaintiff. 

19. Plaintiff has no adequate remedy at law. 

20. A controversy exists within the meaning of the Fed¬ 
eral Declaratory Judgments Act, between Plaintiff and 
Defendants as to the validity of the procedure followed by 
the Commission, and the validity of Quantity Limit Rule 
203-1 issued pursuant thereto. 
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Wherefore, Plaintiff prays: 

1. That after final hearing this Court adjudge, order and 

decree that said Quantity Limit Rule 203-1 is in vio- 
501 lation of the legal rights of Plaintiff and is wholly 
void and that said rule be perpetually vacated, set 
aside and annulled and the effectiveness and execution 
thereof perpetually be restrained and enjoined; and 

2. That Plaintiff may have such other, further and dif¬ 
ferent relief as the Court may deem just and proper. 

Pickrel, Schaeffer & Ebeling, 

By William G. Pickrel, 

608 Gas <& Electric Building, 

Dayton 2, Ohio; 

Davies, Richbebg, Tydings, 

Beebe & Landa, 

By Alfons Landa, 

1000 Vermont Ave., N. W., 

Washington 5, D. C., 

Attorneys for The Dayton Rubber Company. 


United States of America, 

State of Ohio, 

County of Montgomery: 


W. G. Pickrel, being first duly sworn says he is the Secre¬ 
tary of The Dayton Rubber Company, an Ohio Corporation, 
and is fully informed, and that the facts stated in the fore¬ 
going complaint are true as he verily believes. 

W. G. Pickrel. 

Subscribed and sworn to before me this 5th day of May, 


1952. 

[seal.] 


C. J. Wachter, 

Notary Public in and for the County 
of Montgomery, State of Ohio. 


My Commission Expires Sept. 26, 1952. 


215 


515 UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 2295-52 

Lee Rubber & Tire Corporation", Conshohocken, Pennsyl¬ 
vania, Plaintiff, 

against 

Federal Trade Commission, James M. Mead, William A. 
Ayres, Lowell B. Mason, John Carson, and Stephen J. 
Spingarn, Defendants 

Complaint for Declaratory Judgment and Injunction 
Plaintiff, complaining of defendants, alleges as follows: 

1. Plaintiff, Lee Rubber & Tire Corporation, is a corpo¬ 
ration organized and existing under and by virtue of the 
laws of the State of New York. 

2. Plaintiff is engaged in the manufacture and sale of 
replacement rubber and synthetic tires and tubes through¬ 
out the United States with an annual sales volume amount¬ 
ing to many millions of dollars. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”) is an admin¬ 
istrative agency created by the Federal Trade Commission 
Act of 1914, 38 Stat. 717 (1914), 15 U.S.C. §15 (1946), and 
is charged with the administration and enforcement of said 
Act and other acts, including the Clayton Act as amended 
by the Robinson-Patman Act, and is found and has its 
place of business within the District of Columbia. 

4. The individual defendants named above are all the 
members of the Commission and officially reside and are 
found in the District of Columbia. Each is sued individ¬ 
ually and as a member of the Commission. 

516 5. The jurisdiction of the Court in this action 
arises under the Constitution of the United States; 

under Section 2(a) of the Clayton Act as amended by the 
Robinson-Patman Act, 49 Stat. 1526, 15 U.S.C. §13 (a) 
(1936); under Sections 11-301,11-305,11-306,11-315 of the 
District of Columbia Code; Under Section 10 of the Admin¬ 
istrative Procedure Act, 60 Stat. 243,5 U.S.C. § 1009 (1946); 
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and under the Declaratory Judgments Act, 62 Stat. 964 
(1948) as amended 63 Stat. 105 (1949), 28 U.S.C. §2201 
(Snpp. 1951). The matter in controversy exceeds the snm 
of $3,000, exclusive of interest and costs. 

6. Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, 49 Stat. 1528 (1936), 15 U.S.C. §13 
(1946) after prohibiting price discrimination under certain 
circumstances, provides as follows: 

“Provided, That nothing herein contained shall pre¬ 
vent differentials which make only due allowance for 
differences in the cost of manufacture, sale, or deliv¬ 
ery, resulting from the differing methods or quantities 
in which such commodities are to such purchasers sold 
or delivered: Provided, however, That the Federal 
Trade Commission may, after due investigation and 
hearing to all interested parties, fix and establish 
quantity limits, and revise the same as it finds neces¬ 
sary, as to particular commodities or classes of com¬ 
modities, where it finds that available purchasers in 
greater quantities are so few as to render differentials 
on account thereof unjustly discriminatory or pro- 
motive of monopoly in any line of commerce; and the 
foregoing shall then not be constructed to permit differ¬ 
entials based on differences in quantities greater than 
those so fixed and established: • • 

The last provision quoted above is hereinafter sometimes 
referred to as the “quantity limit proviso”. 

7. In July, 1947, the Commission announced that it was 
commencing an investigation of the rubber tire industry 
for the purpose of determining whether or not it should fix 

and establish a quantity limit in the sale of rubber 
517 tires and tubes pursuant to the aforesaid quantity 
limit proviso. This was the first time the Commis¬ 
sion had attempted to use the powers given it by said quan¬ 
tity limit proviso. At that time and at all times thereafter 
up to December 22, 1948, the Commission had no estab¬ 
lished rules of procedure for the conduct of investigations 
or for the conduct of hearings pursuant to the aforesaid 
quantity limit proviso. Nevertheless the Commission pro¬ 
ceeded with its investigation. 
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8. On December 22, 1948, the Commission amended its 
Rnles of Practice by adding thereto Section 2.30 “Pro¬ 
cedure for establishing quantity limits” (hereinafter re¬ 
ferred to as “Rule 2.30”), and amended its statement of 
General Procedures by adding thereto Section 7.11 “Pro¬ 
cedure in fixing quantity limits for any commodity or class 
of commodities” (hereinafter referred to as “Rule 7.11”) 
which Rules were published in the Federal Register for 
January 14,1949. Thereafter, at all stages of the proceed¬ 
ing up to and including the issuance of Quantity Limit Rule 
203-1 as hereinafter set forth, the Commission purported to 
follow the procedure established by said Rules 2.30 and 7.11. 

9. On October 4,1949, the Commission, pursuant to pro¬ 
cedure established by its Rules 2.30 and 7.11, caused to be 
published in the Federal Register a “Notice of hearing on 
fixing quantity limit for replacement rubber tires and tubes 
to all manufacturers, distributors, dealers and other vend¬ 
ors or purchasers of replacement rubber and synthetic 
rubber tires and tubes as a class of commodity, and all 
other parties interested in said class of commodity”. 

10. On January 4, 1952, there was published in the Fed¬ 
eral Register (VoL 17, Number 3, pages 113-120) the 

518 “Findings, Order and Statement of Basis and Pur¬ 
pose” of the majority of the Commission which had 
been adopted by the majority on December 13,1951, and the 
“Findings” and “Statement of Basis and Reason” there¬ 
for of the minority of the Commission. The Rule promul¬ 
gated by the majority of the Commission, to be in effect ac¬ 
cording to its terms on and after April 7,1952, provides as 
follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

11. Said Quantity-Limit Rule 203-1 is invalid and unlaw¬ 
ful because the procedure followed by the Commission did 
not afford interested parties, including plaintiff herein, the 
“hearing” required by the aforesaid quantity limit pro- 


/ 


218 

viso of Section 2(a) of the Clayton Act and by the Admin¬ 
istrative Procedure Act and by the Constitution of the 
United States. Said procedure was unlawful in many 
additional respects. 

12. Said Quantity-Limit Rule 203-1 is invalid and unlaw¬ 
ful in that it is not supported by the Commission’s findings; 
is vague, indefinite and ambiguous; is arbitrary, capricious, 
an abuse of and failure to exercise discretion and otherwise 
not in accordance with law; is in excess and abuse of statu¬ 
tory jurisdiction, authority and limitations and short of 
statutory right; is unsupported by substantial evidence or 
any evidence; and is unwarranted by the facts. 

13. The effect of said Quantity-Limit Rule 203-1 upon 
the business of plaintiff will be revolutionary because of the 
fact that the Commission has cast its Rule in a form which 
is quite foreign to the price structure of plaintiff and of the 

industry as a whole. Plaintiff has been accustomed 
519 for many years to quote prices to independent tire 
dealers based in part on annual volume of purchases. 
Plaintiff has never accorded a discount to a purchaser who 
ordered in multiple-carload quantities. The Rule issued by 
the Commission is couched in terms of limitation of dis¬ 
counts on multiple-carload orders. Yet its intendment as 
explained by the Commission in its statement is to prohibit 
annual volume discounts and to prevent cost savings ex¬ 
perienced by plaintiff from being passed along to the dealer 
who purchases over a carload per year. Its intended effect 
would therefore be to require plaintiff, and supposedly the 
entire industry, to revise its entire pricing structure to con¬ 
form to the Commission’s novel theory. 

14. Plaintiff is threatened with substantial and irrepa¬ 
rable damage and injury from said rule unless the effective 
date of the rule is stayed by order of this Court pending 
final determination of this action, and likewise unless the 
Court gives ultimate relief by way of a permanent injunc¬ 
tion because plaintiff’s dealings in the replacement tire 
industry would be entirely disrupted thereby. 

15. In spite of its general terms the Rule does not apply 
equally to all sellers and purchasers. Neither does it apply 
to all low prices. Because of its indefiniteness it will not be 
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construed in the same way by all sellers and purchasers. 
These inequalities are bound to cause disruption of plain¬ 
tiff’s business, uncertainty of contract and loss to plaintiff 
of customers. 

16. Unless said Quantity-Limit Buie 203-1 is finally ad¬ 
judged to be unlawful and void and is vacated, set aside 
and annulled by order of this Court plaintiff will suffer 
great and irreparable injury. 

520 17. Plaintiff has no adequate remedy at law. 

18. A controvery exists within the meaning of the 
Federal Declaratory Judgments Act, between plaintiff and 
defendants as to the validity of the procedure followed by 
the Commission, and the validity of Quantity-Limit Buie 
203-1 issued pursuant thereto. 

Wherefore, plaintiff prays: 

1. That a temporary or interlocutory injunction be 
entered herein restraining, enjoining and suspending until 
further order of the Court the effectiveness, operation and 
execution of said Quantity-Limit Buie 203-1; and 

2. That after final hearing this Court adjudge, order and 
decree that said Quantity-Limit Buie 203-1 is in violation 
of the legal rights of plaintiff and is wholly void and that 
said rule be perpetually vacated, set aside and annulled and 
the effectiveness and execution thereof perpetually be re¬ 
strained and enjoined; and 

3. That plaintiff may have such other, further and differ¬ 
ent relief as the Court may deem just and proper. 

Spence, Hotchkiss, Paekee & Dtteyee, 

By Paul, Van Anda, 

40 Wall Street, 

New York 5, N. Y.; 

Whiting & Pavitt, 

By William H. Pavitt, Jr, 

1625 Eye Street 

Washington 6, D. C., 
Attorneys for Lee Rubber & Tire Corporation. 

Dated: May 20, 1952. 

• •••••• 
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533 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Complaint Injunction Civil Action No. 3383—’52 

The American Oil Company, American Building, Balti¬ 
more 3, Maryland, Plaintiff 

against 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson, Stephen J. Spingarn and Albert 
A. Carretta, Pennsylvania Avenue at 6th Street, N. W. 
Washington, D. C., Defendants 

Plaintiff, complaining of Defendants, alleges as follows: 

Parties 

1. Plaintiff, The American Oil Company, is a corporation 
organized and existing under and by virtue of the laws 
of the State of Maryland and has its principal office in the 
City of Baltimore, State of Maryland. 

2. Plaintiff is engaged, among other things, in the sale 
throughout the eastern section of the United States, under 
the trade-mark, “AMOCO”, of replacement tires and tubes 
made of natural and/or synthetic rubber for use on motor 
vehicles. It purchases annually, directly from the manu¬ 
facturer, tires and tubes in very substantial quantities. 

3. Defendant, Federal Trade Commission (hereinafter 
sometimes referred to as the “Commission”), is an ad¬ 
ministrative tribunal created by the Federal Trade Com¬ 
mission Act of 1914, 38 Stat. 717, as amended, 15 U.S.C.A. 
§ 41 and is charged, among other things, with the adminis¬ 
tration and enforcement of the Clayton Act as amended by 
the Robinson-Patman Act, 15 U.S.C. § 13. It is found and 
has its place of business and residence within the District 
of Columbia, 15 U.S.C.A. § 43. 

4. The individual Defendants named above are all the 
members of the Commission and are found and have their 

places of business and official residences in the Dis- 

534 trict of Columbia. Each is sued individually and 
as a member of the Commission. 
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Jurisdiction 

5. Plaintiff is a citizen of the State of Maryland, and 
the Defendants are resident and are found in the District of 
Columbia. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of $3,000. The jurisdiction 
of this Court is invoked under § 11-306, § 11-315, § 11-324, 
and § 11-325 of the District of Columbia Code (1940 Ed. 
as amended); under the Act of June 25, 1948, 62 Stat. 930, 
931, 28 U.S.C.A. § 1331, $1332, §1337; under $10 of the 
Administrative Procedure Act, 60 Stat. 243, 5 U.S.C.A. 
$ 1009, and under the Declaratory Judgments Act, 62 Stat. 
964, as amended, 28 U.S.C.A. $2201, $ 2202. The action 
arises under the Constitution of the United States and the 
Clayton Act, 38 Stat 730, as amended by the Robinson- 
Patman Act, 49 Stat. 1526,15 U.S.C.A. $ 13, as hereinafter 
more fully appears. 

The Statute 

6. Section 2(a) of the Clayton Act, 38 Stat. 730, as 
amended by the Robinson-Patman Act, 49 Stat. 1526, 15 
U.S.C.A. $ 13(a) provides in part as follows: 

“It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either di¬ 
rectly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and 
quality, where either or any of the purchases involved 
in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof or 
the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, 
and where the effect of such discrimination may be 
substantially to lessen competition or tend to create 
a monopoly in any line of commerce, or to injure, de¬ 
stroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such 
discrimination, or with customers to either of them: 
Provided , That nothing contained in sections 12, 13, 
14-21, and 22-27 of this title shall prevent differentials 



222 


which make only due allowance for differences in the 
cost of manufacture, sale, or delivery resulting from 
the differing methods or quantities in which such com¬ 
modities are to such purchasers sold or delivered: 
535 Provided , however, That the Federal Trade 

Commission may, after due investigation and 
hearing to all interested parties, fix and establish 
quantity limits, and revise the same as it finds neces¬ 
sary, as to particular commodities or classes of com¬ 
modities, where it finds that available purchasers in 
greater quantities are so few as to render differentials 
on account thereof unjustly discriminatory or promo¬ 
tive of monopoly in any line of commerce; and the 
foregoing shall then not be construed to permit dif¬ 
ferentials based on differences in quantities greater 
than those so fixed and established: • • * ” 

The Quantity Limit Rule 

7. Purporting to act under the so-called “quantity limit 
proviso’’ of the foregoing Section 2(a), on January 4,1952 
the Commission promulgated a quantity limit order desig¬ 
nated as Quantity Limit Rule 203-1 to fix and establish a 
quantity limit as to replacement tires and tubes made of 
natural or synthetic rubber for use on motor vehicles, which 
order was to become effective April 7, 1952 and reads as 
follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

8. The foregoing Quantity Limit Rule 203-1 was accom¬ 
panied by “Findings” and “Statement of Basis and Pur¬ 
pose of Quantity Limit Rule 203-1” of the majority of 
the Commission and “Minority Findings” of Commissioner 
Mason. 

9. Except as temporarily stayed by order of this Court, 
the Commission proposes to enforce said order against 
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Plaintiff and against Plaintiff’s actnal and potential sources 
of supply of tires and tubes. 

Plaintiff’s Business 

10. Plaintiff’s principal business is the distribution and 
sale of gasoline and lubricating oils and greases for use 
in motor vehicles to distributors, retail dealers, consumers 
and operators of service stations. In conjunction with the 
sale of the foregoing products, Plaintiff also distributes 
and sells to most of its said customers large quantities 
of natural and/or synthetic rubber tires and tubes as well 

as a wide range of automotive accessories for re- 
536 placement use in motor vehicles. The sale of tires 
and tubes and automotive accessories by Plaintiff 
enables it to benefit from the economies derived from the 
simultaneous marketing of varied but related items, and 
also enables Plaintiff better to serve its customers by mak¬ 
ing available to them, under Plaintiff’s trade-mark and 
brand designation, a more or less complete line of related 
products having wide trade and consumer acceptance. 

11. In the conduct of its business along the Eastern Sea¬ 
board of the United States, Plaintiff operates principal 
warehouses in twelve states and the District of Columbia 
and in excess of 100 sub-warehouses and storage facilities 
throughout the eighteen states making up its present mar¬ 
keting territory; in addition, it sell AMOCO tires and 
tubes to in excess of 350 wholesale distributors and jobbers 
in such marketing territory. Plaintiff sells AMOCO tires 
and tubes directly to approximately 7700 operators of re¬ 
tail gasoline service stations in its marketing territory, 
and Plaintiff’s distributors serve an additional 6800 opera¬ 
tors of retail gasoline service stations in said marketing 
territory. Thus, the aggregate number of retail outlets 
handling AMOCO tires and tubes acquired from Plaintiff 
or its distributor customers is in excess of 14,500, and the 
annual volume of sales amounts to in excess of seven million 
dollars. 

12. Plaintiff purchases its tires and tubes from the 
Mansfield Tire & Rubber Company, located at Mansfield, 
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Ohio, under a contract which may be terminated by either 
party upon six months written notice. Under this con¬ 
tract, Mansfield is bound to sell to Plaintiff at Mansfield’s 
cost of manufacture plus six per cent. Molds used in the 
manufacture of tires for Plaintiff are purchased and owned 
by Plaintiff. All tires and tubes made by Mansfield for 
Plaintiff carry Plaintiff’s trade-mark “AMOCO” and the 
designs for AMOCO tires and tubes are determined by 
Plaintiff. 

13. AMOCO tires and tubes are supplied by Mans- 
537 field to Plaintiff at times and in the quantities re¬ 
quired by Plaintiff in such manner as to make pos¬ 
sible the maximum economies in manufacture. By limit¬ 
ing the sizes of tires and tubes to those in greatest demand 
and restricting the number of different styles, further econ¬ 
omies are obtained. Under the contract between Plaintiff 
and Mansfield, Mansfield is required only to obtain the 
necessary raw materials and to fabricate the AMOCO tires 
and tubes. Plaintiff takes delivery f.o.b. Mansfield’s plant 
and assumes responsibility for and the full costs of all 
transportation, warehousing and handling. Plaintiff per¬ 
forms the entire distributive function and bears all of the 
costs of selling, advertising and promoting the sale of 
AMOCO tires and tubes. In addition, Plaintiff handles all 
compliance with warranties and replacement of defective 
and rejected tires and bears the entire cost thereof. 

14. Because Mansfield performs virtually no services 
other than that of manufacturing, and due to provision 
made for economies in the manufacturing operation as 
above set forth, lower prices charged to Plaintiff as com¬ 
pared with prices charged to purchasers of Mansfield’s 
products bearing Mansfield’s own nationally advertised 
trade-mark must be presumed to be more than offset by the 
lower costs applicable to tires and tubes made for Plain¬ 
tiff. In addition, Plaintiff’s method of contracting for its 
requirements and the orderly manner in which Plaintiff 
takes delivery reduces Mansfield’s over-all costs appli¬ 
cable to sales of its products to all of its customers and 
thereby materially benefits its other customers and the ulti¬ 
mate consumers of its products. 

15. Plaintiff, in the distribution of AMOCO tires and 


tubes, competes with Mansfield and with each of the other 
manufacturers of tires and tubes, and with the suppliers 
of all of the numerous private brands of tires and tubes 
which are sold in its marketing territory. By reason of its 
cost plus contract. Plaintiff is enabled to compete as effec¬ 
tively as if it were itself engaged in manufacturing its 
own tires and tubes. Far from promoting monopoly, 
538 Plaintiff’s sales of AMOCO tires and tubes has had, 
and can have, only the effect of intensifying competi¬ 
tion through offering to distributors and dealers, and 
through them to consumers, an additional brand of tires and 
tubes of high quality and high public acceptance. It has 
benefited Plaintiff’s distributors and dealers by enabling 
them to sell under Plaintiff’s well-recognized trade-marks, 
an additional line of products, thereby increasing their 
sources of revenue, decreasing their dependence on the sale 
of petroleum products only, and assisting them to offer 
better and more complete services and facilities to the pub¬ 
lic. 

16. Plaintiff’s AMOCO tires and tubes are sold at retail 
by more than 14,500 gasoline service stations who compete 
with many thousands of other service station operators 
and other types of tire dealers and retail tire outlets han¬ 
dling other competitive brands of tires and tubes. Plaintiff 
commenced to market its own brand of tires and tubes in 
1944. Prior thereto and since then, the number of different 
brands of tires and tubes sold in its marketing territory has 
continually increased. The number of persons engaged in 
each stage of distribution, both at wholesale and at retail, 
has likewise continued to increase substantially. The in¬ 
creased competition thus engendered has involved no ele¬ 
ment of monopoly or discrimination, and has materially 
benefited consumers. 

Quantity Limit Rule Illegal, Conteary to the Statute, 

and Unconstitutional. 

17. Quantity Limit Rule 203-1 is illegal, contrary to the 
statute, and unconstitutional, in the following respects and 
for the following reasons: 

(a) It was promulgated without adequate notice, inves¬ 
tigation or hearing as required by the Constitution, the 
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Administrative Procedure Act and Section 2(a) of the 
Clayton Act. 

(b) Neither the order nor the findings of the Commis¬ 
sion are supported by the limited facts considered by the 

Commission. There is no evidence in the record be- 
539 fore the Commission which supports a quantity limit 
of 20,000 pounds, or any quantity limit. Nothing con¬ 
tained in the findings promulgated by the Commission sup¬ 
ports a quantity limit of 20,000 pounds, or any other quan¬ 
tity limit. 

(c) The Commission’s order and findings are not in con¬ 
formity with the quantity limit proviso of the statute in 
that: 

(i) They were not promulgated “after due investigation 
and hearing.” 

(ii) The Commission’s finding of “fewness” of available 
purchasers in greater quantities than that established by 
the quantity limit rule is arbitrary and capricious and un¬ 
supported by any facts of record. There is no evidence to 
support any finding of fewness of available purchasers 
within the meaning of the quantity limit proviso. Since the 
inception of Plaintiff’s AMOCO tires and the private brand 
tires of other oil companies and other distributors, the 
number of sellers has increased at each level of distribution. 
The number of tire distributors in Plaintiff’s market area, 
as well as nationally, has substantially increased due to the 
availability of the added brands. And the number of dealers 
handling tires, and the number of convenient locations at 
which tires are available have very substantially increased. 
Consumers have enjoyed a wider choice of tires, from a 
greater number of sources, and at a greater number of con¬ 
venient locations. Prior to the inception of oil company 
private brands such as that of Plaintiff, few retail service 
stations offered tires and tubes for sale. Currently over 
285,000 retail gasoline service stations throughout the 
United States sell tires not only under oil company brands 
but also under manufacturers’ brands and other private 
brands. 

(iii) Neither the evidence nor the findings of the Com- 
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mission are concerned with differentials based on “quanti¬ 
ties” as required by the quantity limit proviso. Instead 
the Commission confuses all price differentials regardless 
of whether based on “quantities” or “methods” of sale. 
The Commission has not in fact made any study of price 
differentials attributable to quantities purchased. 
540 The ordinary manufacture and sale of tires involves 
a large bundle of services concerned with design, 
testing, manufacturing, financing, advertising, promoting 
and selling, warehousing, distributing and transporting. 
Under a contract such as that between Mansfield and Plain¬ 
tiff, the manufacturer is in whole or in part relieved of the 
responsibility and cost of many of these services, i.e., de¬ 
sign, testing, financing, advertising, promoting, selling, 
warehousing, distributing and transporting. Virtually only 
the process of fabrication remains to be done by the manu¬ 
facturer. To the extent that the private brand distributor 
provides the services which would otherwise be the manu¬ 
facturer’s, it is entitled to, and must be permitted to, receive 
reductions in price which are justified by the manufacturer’s 
reduction in costs or be foreclosed from effectively selling 
tires in competition with other distributors for whom 
services are provided by the manufacturer, who do not have 
to bear such costs. Under the quantity limit rule as promul¬ 
gated by the Commission, the private brand'distributor is 
required to compensate the manufacturer for services which 
the private brand distributor has itself undetaken at its own 
cost and expense and of which the manufacturer has been 
relieved. No allowance is permitted to the private brand 
distributor on account of the services assumed by it. The 
effect thereof is to discriminate against it by requiring it to 
pay for services which it has not undertaken to purchase 
and from which it does not benefit. 

(iv) There is no evidence of record, and no facts have 
been adduced by the Commission, to support its finding that 
price differentials barred by the quantity rule are “unjustly 
discriminatory or promotive of monopoly.” On the con¬ 
trary, by eliminating private brands such as Plaintiff’s, the 
effect of the quantity limit rule would be to promote 
monopoly. 
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The manufacture of tires by tire manufacturers for Plain¬ 
tiff and other oil companies, and other private brand dis¬ 
tributors, is the result of normal, sound competition. 
541 Those manufacturers which produce private brand 
tires do so to keep the business from going to com¬ 
petitors, or to dissuade private brand distributors from 
going into manufacturing, or to increase their own volume 
of production, thus reducing costs. By avoiding duplication 
of facilities and permitting more intensive utilization of 
existing facilities, the manufacture of private brand tires 
by tire manufacturers makes for greater efficiency, lower 
costs and lower prices. 

Except for individual differences in efficiency, Plaintiff 
just as any other private brand distributor, enjoys no 
unlawful advantages with respect to purchasing, ware¬ 
housing, distributing or selling tires and tubes. Tire 
dealers who are also retail gasoline dealers enjoy the ad¬ 
vantage of location and access to the consumer, and thus 
provide better service. The advantages of location, access 
to the consumer, and superior service, are no basis for 
preventing sales of private brand tires by oil companies to 
gasoline dealers. Gasoline dealers handling tire manufac¬ 
turers’ brands enjoy these same advantages. 

(d) Quantity Limit Rule 203-1, embodying the Commis¬ 
sion’s construction and application of the quantity limit 
proviso of Section 2(a) of the Kobinson-Patman Act, is in 
violation of the due process clause of the Fifth Amendment 
for the following reasons: 

(i) It is unreasonably vague and indefinite. 

(ii) It is arbitrary and capricious and would deprive 
Plaintiff and its customers and ultimate consumers of the 
benefits of the efficiencies and economies inherent in Plain¬ 
tiff’s methods of buying and distributing tires and tubes 
without any adequate basis either in law or in fact. 

18. By virtue of the foregoing facts a controversy exists 
within the meaning of the Federal Declaratory Judgments 
Act between Plaintiff and Defendants as to the validity of 
Quantity Limit Rule 203-1. 
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542 19. The Quantity Limit Rule 203-1 is a final order 
for which review is provided in Section 10 of the 

Administrative Procedure Act. 

Irreparable Injury and Peril to Plaintiff 

20. Unless Quantity Limit Rule 203-1 is declared invalid 
and unenforceable, Plaintiff will be irreparably injured and 
will have no adequate remedy at law: 

(a) Mansfield Tire and Rubber Company has informed 
Plaintiff and threatened that it will be forced to terminate 
its contract with Plaintiff in the event Quantity Limit Rule 
203-1 becomes effective. Such action would completely 
disrupt Plaintiff’s tire and tube business, lessen the value of 
its property, and render its operations more costly and less 
profitable. 

(b) If Plaintiff should be compelled to purchase from 
Mansfield in accordance with the quantity limit rule, Plain¬ 
tiff would be forced to pay Mansfield for services which 
Plaintiff performs. Plaintiff could not pay the costs of 
performing these services and pay Mansfield “phantom” 
costs covering these same services and still sell brand-name 
tires at a competitive price. 

(c) The quantity limit rule threatens to destroy the value 
of the facilities established by Plaintiff to handle its tire 
and tube business and to injure materially the good will of 
its trade-marks and trade-names. Such facilities could not 
be utilized if Plaintiff were forced to pay the same price as 
all other purchasers of quantities of 20,000 pounds, even 
though it provided for itself numerous services which were 
furnished by the manufacturer to other purchasers. 

(d) Failure of either Plaintiff or Mansfield to comply 
with the quantity limit rule subjects both to the immediate 

threat of triple damage suits by hundreds of dealers 

543 in tires and tubes, many of whom have been instru¬ 
mental in initiating the proceedings which resulted in 

the rule and who have indicated a determination that the 
rule should be made effective. 

(e) Plaintiff does not have available to it any action at 
law, and if such an action were available, the amount of 
Plaintiff’s damages would be too speculative to permit of 
ascertainment in an action at law. 




Wherefore, Plaintiff prays: 

1. That a temporary or interlocutory injunction be 
entered herein restraining, enjoining and suspending until 
further order of the Court the effectiveness, operation and 
execution of said Quantity Limit Rule 203-1 and any further 
action or proceeding by Defendants in the Matter desig¬ 
nated File 203-1; and 

2. That after final hearing this Court declare and deter¬ 
mine Plaintiff’s legal rights under said Rule and adjudge, 
order and decree that said Quantity Limit Rule 203-1 is in 
violation of the legal rights of Plaintiff and is "wholly void 
and that said rule be perpetually vacated, set aside and 
annulled and the effectiveness and execution thereof per¬ 
petually be restrained and enjoined; and 

3. That after final hearing this Court adjudge, declare, 
order and decree that no quantity limit rule promulgated by 
the Federal Trade Commission may affect or prevent differ¬ 
entials which make allowance for differences in the cost of 
manufacture, sale or delivery resulting from the differing 
methods by which replacement tires and tubes are manu¬ 
factured, sold and delivered; and 

544 4. That Plaintiff may have such other, further and 

different relief as the Court may deem just and 
proper. 

Kirkland, Fleming, Green, Martin 
& Ellis, 

Suite 800 World Center Building, 

16th & K Streets, N.W ., 

Washington 6, D. C., 

By Hammond E. Chaffetz, 

By Perry S. Patterson, 

By Herbert J. Miller, Jr., 

Attorneys for Plaintiff, The American Oil Company. 

James K. Eagan, Jr., 

American Building, 

Baltimore 3, Maryland; 

Robert D. Mitchell, 

American Building, 

Baltimore 3, Maryland, 

Of Counsel. 
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22 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 922-52 

The B. F. Goodeich Company, Plaintiff, 


vs . 

Federal Trade Commission, et al., Defendants 

Order 

It appearing to the Court that plaintiff seeks judicial 
review of a rule known as Quantity-Limit Rule 203-1 promul¬ 
gated by the Federal Trade Commission to become effective 
April 7,1952 (17 F. R. 113), and that said Commission and 
the members thereof, defendants herein, do not oppose the 
Court’s staying the effective date of said rule until the 
Court’s final disposition of this case; and it further appear¬ 
ing to the Court that, in view of said position of defend¬ 
ants with respect to such a stay, plaintiff has withdrawn, by 
praecipe filed herein, its motion for preliminary injunc¬ 
tion, and upon motion of plaintiff for an order under Sec¬ 
tion 10(d) of the Administrative Procedure Act, it is by 
the Court this 7th day of March, 1952, 

Ordered that the effective date of Federal Trade Com¬ 
mission Quantity-Limit Rule 203-1 (17 F. R. 113) is hereby 
stayed until the Court’s final disposition of this case. 

Burnita Shelton Matthews, 

United States District Judge. 
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Consent: 

Attorneys for PlaintiJff: 

Lowell Wadmond, 

J. Paull Marshall. 

Attorneys for Defendants: 

Joseph E. Sheehy, 

Philip R. Layton, 

J. B. Truly. 

Special Assistant to the Attorney General; 
E. Riggs McConnell, 

Assistant United States District Attorney; 
Ross O’Donoghue. 

Note .—Identical orders were entered in the following cases: 

Page 

Case Date of Original 

Entry Record 

The General Tire <fe Rubber Co. v. F.T.C., et al., No. 

927-52.Mar. 7, 1952 56 

The Goodyear Tire & Rubber Company, Inc. v.F.T.C., 

et al., No. 928-52. Mar. 7, 1952 91 

The Firestone Tire <fe Rubber Co. v. F.T.C., et al., 

No. 933-52. Mar. 7,1952 122 

Allied Tire & Battery Co., et al., v. F.T.C., et al., No. 

915-52 Mar. 12 1952 151 

United States Rubber Co. v. F.T.C., et al.. No. 947-52. Mar. 7, 1952 191 

23 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 922-52 

The B. F. Goodrich Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 

Civil Action No. 927-52 

The General Tire & Rubber Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 
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Civil Action No. 928-52 

The Goodyear Tire & Rubber Company, Inc., Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 

Civil Action No. 933-52 

The Firestone Tire & Rubber Company, Plaintiff, 

v . 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 

24 Civil Action No. 945-52 

A llie d Tire & Battery Company, et aL, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 

Civil Action No. 947-52 

United States Rubber Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 

Civil Action No. 967-52 

Inland Rubber Corporation, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, William A. 
Ayres, Lowell B. Mason, John Carson and Stephen J. 
Spingarn, Defendants 
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Civil Action No. 968-52 

Pacific Tire & Rubber Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, William A. 
Ayres, Lowell R. Mason, John Carson and Stephen J. 
Spingarn, Defendants 

25 Civil Action No. 969-52 

Denman Rubber Manufacturing Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, William A. 
Ayres, Lowell B. Mason, John Carson and Stephen J. 
Spingarn, Defendants 

Civil Action No. 970-52 

The Mansfield Tire & Rubber Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, William A. 
Ayres, Lowell B. Mason, John Carson and Stephen J. 
Spingarn, Defendants 

Civil Action No. 1014-52 

Carlisle Corporation, Plaintiff, 
v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 

Civil Action No. 1021-52 

Durkee- Atwood.Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, William A. 
Ayres, Lowell B. Mason, John Carson and Stephen J. 
Spingarn, Defendants 
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26 Civil Action No. 1048-52 

Seiberling Rubber Company, Plaintiff , 

v . 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 


Civil Action No. 1140-52 

Dunlop Tire and Rubber Corporation, Plaintiff , 

v . 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 

Civil Action No. 1168-52 

Missouri Farmers Association, Inc., Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 


Civil Action No. 1432-52 

Western Auto Supply Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants. 


27 Civil Action No. 1476-52 

Montgomery Ward & Co., Incorporated, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, William A. 
Ayres, Lowell B. Mason, John Carson and Stephen J. 
Spingarn, Defendants • 




Civil Action No. 2132-52 
The Dayton Rubber Company, Plaintiff , 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants. 

Civil Action No. 2295-52 
Lee Rubber & Tire Corporation, Plaintiff , 

v. 

Federal Trade Commission, James M. Mead, William A. 
Ayres, Lowell B. Mason, John Carson and Stephen J. 
Spingarn, Defendants 

28 Motion to Dismiss 

Come Now the defendants, The Federal Trade Commis¬ 
sion, and Commissioners James M. Mead, John Carson, and 
Stephen J. Spingarn, in both their individual and official 
capacities, and move the Court as follows: 

1. To dismiss the above-captioned actions against them 
on the ground that the Court lacks jurisdiction of the sub¬ 
ject matter of these proceedings because the complaints fail 
to state a cause of action in equity and fail to present a 
“case or controversy ”, as defined by § 2, Article III, of the 
Constitution of the United States. 

2. To dismiss said actions because the complaints fail to 
state a claim upon which relief can be granted. 

3. To vacate and set aside, on the grounds hereinbefore 
stated, the six orders staying the effective date of Federal 
Trade Commission Quantity-Limit Rule 203-1 (17 F. R. 113) 
which were entered by this Court on March 7, 1952, upon 
the motions of the plaintiffs in Civil Actions No. 922-52, 
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No. 927-52, No. 928-52, No. 933-52, and No. 947-52, and on 
March 12, 1952, upon the motion of the plaintiffs in 

29 Civil Action No. 945-52. 

Joseph E. Sheehy 
Philip R. Layton 
James B. Truly 
Philip J. Curtis 

All of the Federal Trade 

Commission, Washington, D. C. 

Charles M. Irelan, 

United Stales Attorney. 
Ross O’Donoghue, 

Assistant United States Attorney, 
Attorneys for the Federal Trade Commission, 
James M. Mead, John Carson, and Stephen Spingarn. 

Certificate of Service 

I hereby certify that a copy of the foregoing motion to 
dismiss, together with points and authorities in support 
thereof, was forwarded by mail prepaid this 28th day of 
May, 1952, to James E. Greeley, attorney for The Goodyear 
Tire & Rubber Company, Inc., plaintiff in Civil Action No. 
928-52. 

Ross O’Donoghue, 

Assistant United Stales Attorney. 

30 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Civil Action Nos. 922-52, 927-52, 928-52, 933-52, 945-52, 
947-52, 967-52, 968-52, 969-52, 970-52, 1014-52, 1021-52, 
1048-52, 1140-52, 1168-52, 1432-52, 1476-52, 2132-52, 
2295-52 

The B. F. Goodrich Company, et al., Plaintiffs, 

v. 

Federal Trade Commission, etc., Defendants 
Memorandum Opinion 

The defendant, the Federal Trade Commission has, by 
motion to dismiss, challenged this Court’s jurisdiction over 
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nineteen actions commenced to review an order of the Com¬ 
mission issued December 13, 1951, by which is promulgated 
so-called Quantity-Limit Rule 203-1. This was a Rule to 
fix and establish a so-called quantity limit and it reads 
as follows: 

“The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
(20,000) pounds ordered at one time for delivery at 
one time.” 

The plaintiffs allege there are two separate and inde¬ 
pendent bases for this Court’s jurisdiction: (1) the gen¬ 
eral equity powers of the Court because plaintiffs will 
suffer irreparable harm if the relief they request is not now 
granted, and (2) Sec. 10(c) of the Administrative Procedure 
Act, 60 Stat. 243, 5 U. S. C., Sec. 1009, because the Rule 
represents “final agency action for which there is no other 
adequate remedy in any court.” 

The nineteen plaintiffs have each filed separate com¬ 
plaints which vary in essential respects. Each plaintiff 
alleges he is affected by the Rule in different ways. Thir¬ 
teen of them are manufacturers, large and small, of rubber 
tires and tubes; two are manufacturers of tubes; three are 
private brand tire purchasers; one action is brought by 
thirty-five tire dealers selling between $13,000 and $800,000 
of tires annually. 

31 As I read Section 13, Title 15 U.S.C.A., in order 
for a price discrimination to be unlawful it must have 
some inhibiting or adverse affect upon competition. In other 
words, the statute does not make illegal, discrimination 
per se. The discrimination must substantially, according 
to the terms of the Act, lessen competition or tend to 
create a monopoly in any line of commerce or to injure, 
destroy or prevent competition, etc. 

In other words, prescinding from the fact of the Rule, 
price discrimination is not -flatly and unconditionally pro¬ 
hibited. This is unquestionably clear from the statute’s 
terms. The Rule fixes a maximum or quantity-limit of 
20,000 pounds of replacement tires and tubes made of 
natural or synthetic rubber for use on motor vehicles as a 


class of commodity ordered at one time for delivery at one 
time. 

The petitioners contend, and vigorously so—and this ad¬ 
mittedly is the crux of their position: That the Rule promul¬ 
gated pursuant to the quantity limit proviso, when analyzed, 
is in fact a substantive amendment to the statute. They 
put it this way: 

“It is apparent, when the quantity limit proviso is 
analyzed . . . that a Quantity Limit Rule promulgated 
pursuant to that proviso is a substantive amendment 
[underlineation supplied] to the affirmative provisions 
of the Act, and broadens their scope of reach, making 
them reach transactions which but for the Quantity 
Limit Rule would be excluded from the Act by the 
cost-justification proviso.” (T. 93) 

This contention, however, as I view it, is not sound. It 
is based, it appears, on a misconception of what the true 
nature and specific and essential function of a proviso is. 
“ ‘The general rule of law is that a proviso carves special 
exceptions only out of the body of an Act..” Schlemmer 
v. Buffalo, Rochester and Pittsburgh Ry. Co., 205 U. S. 1, 
10 . 

Thus, in the situation here, the cost-justification proviso, 
so-called merely says that in relation to what may appear 
to be violations of the statute by virtue of price discrimi¬ 
nations possibly having the affect “substantially to 
32 lessen competition or tend to create a monopoly, 
etc.” that nothing referred to above “shall prevent 
differentials which make only due allowances for differences 
in the cost of manufacturing, sale, or delivery resulting 
from the differing methods or quantities in which such 
commodities are to special purchasers sold or delivered.” 

In others words, it is a defense. 

Thus, if what A is doing in the way of price discrimi¬ 
nation might possibly bring him within the statute if it 
is found to have the affect on commerce which is con¬ 
demned by it, Congress has said in effect, here is his defense, 
if he can bring what he is doing within its term— if (and 
the “if” is critical) it should turn out that what he has 
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been or is doing now is what the statute forbids. Federal 
Trade Commission v. Morton Salt Co., 334 U. S. 44, 45. 
Indeed, cost-justification is only one of several exceptions 
carved out of the statute and, as has been said, it is a 
defense casting upon those who set it up the burden of 
establishing it. Schlemmer v. Buffalo, Rochester and Pitts¬ 
burgh Ry. Co., supra. But petitioners may never be placed 
in such position. Thus it will be seen the Quantity Limit 
Rule, far from amending the statute, affects it by merely 
limiting the cost-justification proviso. In other words, it 
makes narrower and more restrictive this exception if it 
should be interposed as a defense should there be a pro¬ 
ceeding brought under the statute. 

Stripped down to bare essentials, what the petitioners 
inveigh against then is a limitation or restriction, mis¬ 
understanding its nature and misconstruing its affect. 

Consequently, therefore, the Declaratory Judgment pro¬ 
cedure does not apply, for in order for it to do so there 
must be an issue, actual and adversary. Obviously since 
there is none here, such procedure may not be used as a 
medium to resolve a controversy not yet in being and 
which may never be. Coffman v. Breeze Corporation, 323 
IT. S. 316, 324. 

33 Nor does the Administrative Procedure Act apply. 

The procedure here was not adversary and the plain¬ 
tiffs suffer no legal wrong, or are they adversely affected or 
aggrieved within the purview of Sec. 10(a) of the Act in 
question. 

But it has been argued that the Rule here, or order or 
whatever it may be called, must be looked at for what it is 
in substance and what the Commission has not only pur¬ 
ported to do under it but has actually done. And this is 
not only determinative, but decisive. Columbia System v. 
U. S. 316 U. S. 407, 416. 

The above case relied upon heavily by the petitioners, in 
the light of what has been said, is not only distinguishable 
but can as a consequence be cited as authority for the 
opposite of the contentions they advance. For the Rule 
govern^ no contractual relationships in any way, and fail¬ 
ure to comply with it carries no sanction. It could not, 
therefore, be an order or rule of an administrative character 
which is reviewable as such. It regulates no conduct and 
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causes no injury. Individuals are as free as they have 
always been to conduct their business as they please, for 
all price discrimination as such is not proscribed. Mean¬ 
while the statute is neither broadened nor amended, nor 
indeed in any way limited by the issuance of a rule which 
adjudicates no rights. Indeed, as the Court said in the 
Columbia, System case, supra,, p. 425, 

“The ultimate test of reviewability is not to be found 
in an overrefined technique, but in the need of the 
review to protect from the irreparable injury threat¬ 
ened in the exceptional case [underlineation supplied] 
by administrative rulings which attach legal conse¬ 
quences [underlineation supplied] to action taken in 
advance of other hearings and adjudications that may 
follow, the results of which the regulations purport 
to control.” 

There is no such injury here and no such consequences 
attached. 

In addition, there is a plain, adequate and complete 
remedy at law in the light of what has been said, and it 
follows as a consequence that no resort to the plenary 
power of equity can be had. The motion to dismiss is 
granted. Order accordingly. 

Matthew F. McGuire, 

United States District Judge. 

November 25, 1952. 

• •••••• 

34 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 922—52 
The B. F. Goodrich Company, Plaintiff, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 

Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 

Order 

This cause having come on for hearing upon defendants’ 
motion to dismiss, and it appearing to the Court that it is 
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without jurisdiction of the subject matter, and it further 
appearing that the complaint fails to state a claim upon 
which relief may be granted, it is by the Court this 10th 
day of December, 1952, 

Ordered, That the complaint be and the same is hereby 
dismissed. 

Matthew F. McGuire, 

Judge. 

Certificate of Service 

I hereby certify that service of the foregoing Order has 
been made upon plaintiff by mailing a copy thereof to its 
attorney, J. Pauli Marshall, Esq., 528 Union Trust Build¬ 
ing, Washington 5, D. C., this 3rd day of December, 1952. 

Ross O’Donoghue, 
Assistant United States Attorney . 


568 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Actions Nos. 3383-52, 922-52, 927-52, 928-52, 933-52, 
945-52, 947-52, 967-52, 968-52, 969-52, 970-52, 1014-52, 
2295-52, 1021-52, 1140-52, 1168-52, 1048-52, 1432-52, 
1476-52, and 2132-52 

The American Oil Company, et al., Plaintiffs, 

v. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson, Stephen J. Spingarn, and Albert 
A. Carretta, Defendants 

Order 

The Court having on the 10th day of December 1952 
entered orders dismissing the complaints in the above en¬ 
titled cases, but it appearing to the Court because of the 
novelty of the questions raised that, pending the determina¬ 
tion of this matter by the Court of Appeals, it is thought 
necessary to maintain the status quo, and that the plaintiffs 
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have agreed that they will file Notices of Appeal within 
5 days from the date hereof and will file the records in the 
Court of Appeals within 15 days thereafter and file the 
briefs in said Court within 25 days after that, it is by the 
Court this 10th day of December 1952 ordered that the 
effective date of the Administrative Rule, Quantity-Limit 
Rule 203-1 of the Federal Trade Commission, in question, 
be and the same is hereby stayed. 

Matthew F. McGuire, 
United States District Judge . 

December 10,1952. 

35 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 922-52 

The B. F. Goodrich Company, Plaintiff, 

vs. 

Federal Trade Commission, James M. Mead, Lowell B. 

Mason, John Carson and Stephen J. Spingarn, Defend - 

cmts 

Notice of Appeal 

Notice is hereby given this 15th day of December 1952 
that the B. F. Goodrich Company, plaintiff above-named, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia Circuit from the order of Judge 
Matthew F. McGuire entered in this action on December 10, 
1952 granting the motion of defendants and dismissing the 
complaint. 

White & Case, 

By Lowell Wadmond, 

14 Wall Street, 

New York, New York; 

J. Paull Marshall, 

528 Union Trust Building, 

Washington 5, D. C., 
Attorneys for Plaintiff. 







Mail copies to: 

(1) Charles M. Irelan, 

U. S. Attorney for the District of Columbia, 
Attorney for Federal Trade Commission, 
James M. Mead, John Carson and 
Stephen J. Spingarn. 

(2) Raoul Berger, 

Suite 1116, Ring Building, 

Washington, D. C., 

Attorney for Lowell B. Mason. 


Note .—A Notice of Appeal for each appellant appears in the original record as 
follows: 


Case 


Date Filed 


Page 

Original 

Record 


The General Tire & Rubber Co. v. F.T.C., et al., No. 

927-52. Dec. 15, 1952 

The Goodyear Tire & Rubber Company, Inc. v. F.T.C., 
et al. No.9 2S-52. “ 

The Firestone Tire & Rubber Co. v. F.T.C., et al, 

No. 933-52. 

Allied Tire & Battery Co., et al. v. F.T.C., et al., 

No. 945-52. “ 

United States Rubber Co. v. F.T.C., et ai., No. 947-52. “ 

Inland Rubber Corp. v. F.T.C., et al., No. 967-52. “ 

Pacific Tire & Rubber Co. v. F.T.C., et al.. No. 968-52.. 

Denman Rubber Mfg. Co. v. F.T.C., et al., No. 969-52. “ 

Mansfield Tire A Rubber Co. v. F.T.C., et al., No. 

970_52. “ 

Carlisle Corp. v. F.T.C., et al., No. ioi-i— 52. “ 

Durkee-Atwood Co. v. F.T.C., et al., No. 1021-52.... “ 

Seiberling Rubber Co. v. F.T.C., et al., No. 1048-52... “ 

Dunlop Tire A Rubber Co. v. F.T.C., et al., No. 1140-52 * 

Missouri Farmers Assoc, v. F.T.C., et al.. No. 1168-52.. “ 

Western Auto Supply Co. v. F.T.C., et al., No. 1432-52. * 

Montgomery Wara A Co. v. F.T.C., et al., No. 1476-52. “ 

The Dayton Rubber Co. v. F.T.C., et al., No. 2132-52.. * 

Lee Rubber & Tire Corp. v. F.T.C., et al., No. 2295-52. “ 

The American Oil Co. v. F.T.C., et al., No. 3383-52.... “ 


65 

100 

131 

161 

201 

223 

245 

267 

289 

307 

328 

349 

373 

391 

411 

490 

510 

529 

569 
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36 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

\ 

Civil Action No. 922-52 
The B. F. Goodrich Company, Plaintiff, 


vs. 

Federal Trade Commission, James M. Mead, Lowell B. 
Mason, John Carson and Stephen J. Spingarn, Defend¬ 
ants 


Statement of Points on Appeal 

The points upon which appellant will rely on appeal are: 

1. The court erred in dismissing the complaint on the 
ground that it was without jurisdiction of the subject 
matter. 

2. The court erred in dismissing the complaint on the 
ground that the complaint fails to state a claim upon which 
relief may be granted. 

J. Paull Marshall, 

Attorney for Plaintiff-Appellant, 

528 Union Trust Building, 

Washington 5, D. C., 

White and Case, 

14 Wall Street, 

New York 5, N. Y., 
Attorney for Plaintiff-Appellant. 



246 


Note .—The Statements of Points on Appeal for other appellants, each of which 
states thatjthe District Court erred in dismissing the complaint on the grounds that 
(1) the court was without jurisdiction, and (2) the complaint failed to state a 
claim upon which relief could be granted, appear in the original record as follows: 


Page 

Case Date Filed Original 

Record 

The General Tire & Rubber Co. v. F.T.C., et al., No. 

927-52. Dec. 19, 1952 69 

The Goodyear Tire & Rubber Company, Inc. v. F.T.C., 

et al., No. 928-52. Dec. 19, 1952 101 

The Firestone Tire & Rubber Co. v. F.T.C., et al., 

No. 933-52. Dec. 19, 1952 134 

Allied Tire & Battery Co., et al. v. F.T.C., ,et al., No. 

945-52 Dec. 19 1952 162 

United States Rubber Co. v. F.T.C., et ai., No. 947-52.. Dec. 19, 1952 202 

Inland Rubber Corp. v. F.T.C., et al., No. 967-52.Dec. 20, 1952 224 

Pacific Tire & Rubber Co. v. F.T.C., et al., No. 968-52. Dec. 20, 1952 246 

Denman Rubber Mfg. Co. v. F.T.C., et al., No. 969-52. Dec. 20, 1952 268 

Mansfield Tire & Rubber Co. v. F.T.C., et al., No. 

970-52.Dec. 20, 1952 290 

Carlisle Corp. v. F.T.C., et al., No. 1014-52.Dec. 19, 1952 308 

Durkee-Atwood Co. v. F.T.C., et al., No. 1021-52.Dec. 22, 1952 331 

Seiberling Rubber Co. v. F.T.C., et al.. No. 1048-52... Dec. 23, 1952 352 

Dunlop Tire & Rubber Corp. v. F.T.C., et al., No. 

U 4 (j _52 .Dec. 20 1952 376 

Missouri Farmers Assoc, v. F.T.C., et ai., No. 1168-^52. Dec. 23, 1952 392 

Montgomery Ward & Co. v. F.T.C., et al., No. 1476-52. Dec. 19, 1952 493 

Lee Rubber & Tire Corp. v. F.T.C., et al., No. 2295-52. Dec. 19, 1952 530 
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WHITE & CASE, 

14 Wall Street, 

New York S, N. Y. 

J. PAULL MARSHALL, 

528 Union Trust Building, 
Washington 5, D. C. 
Attorneys for 

The B. F. Goodrich Company, 
Appellant in No. 11644-52. 

SULLIVAN & CROMWELL, 

4S Wall Street, 

New York 5, N. Y. 

PHEIFFER, STEPHENS & 
WEAVER, 

Dupont Circle Building, 

Suite 1018, 

Washington 6, D. C. 
Attorneys for 

The General Tire & Rubber Company, 
Appellant in No. 11645-52. 

CAHILL, GORDON, ZACHRY & 
REINDEL, 

63 Wall Street, 

New York 5, N. Y. 

JAMES E. GREELEY, 

Wire Building, 

1000 Vermont Avenue, N. W., 
Washington 5, D. C. 
Attorneys for 

The Goodyear Tire & Rubber Com¬ 
pany, Inc., 

Appellant in No. 11646-52. 

SANDERS, GRAVELLE, 
WHITLOCK & HOWREY, 
Shoreham Building. 
Washington 5, D. C„ 
Attorneys for 

The Firestone Tire & Rubber 
Company, 

Appellant in No. 11647-52. 

ARTHUR. DRY & DOLE, 

1230 Sixth Avenue, 

New York 20, N. Y. 

HENRY F. BUTLER, 

1511 K Street, N. W., 
Washington 5, D. C., 
Attorneys for 

United States Rubber Company, 
Appellant in No. 11649-52. 


BAKER, HOSTETLER & 
PATTERSON, 

1956 Union Commerce Building, 
Cleveland 14, Ohio. 

CHARLES WALKER, 
Edmonds Building, 
Washington 5, D. C., 
Attorneys for 

The Mansfield Tire & Rubber 
Company, 

Appellant in No. 11653-52; 

Inland Rubber Corporation, 
Appellant in No. 11650-52; 
Pacific Tire & Rubber Company, 
Appellant in No. 11651-52 and 
Denman Rubber Manufacturing 
Company, 

Appellant in No. 11652-52. 

SPENCE, HOTCHKISS, PARKER 
& DURYEE, 

40 Wall Street, 

New York 5, N. Y. 

WHITING & PAVITT, 

1625 Eye Street, 
Washington 6, D. C., 
Attorneys for 
Carlisle Corporation, 
Appellant in No. 11654-52 and 
Lee Rubber & Tire Corporation, 
Appellant in No. 11662-52. 

DONALD F. PRATT, 

215 N. E. 7th Street, 
Minneapolis 13, Minnesota. 

NARVIN B. WEAVER, 

1346 Connecticut Avenue, 
Washington 6, D. C., 
Attorneys for 
Durkcc-Atwood Company, 
Appellant in No. 11655-52. 


SLABAUGH, GUINTHER & 
PFLUEGER, 

329 Second National Building, 
Akron, Ohio. 

MORRIS. KIXMILLER & BARR, 
American Security Building, 
Washington 5, D. C., 
Attorneys for 

Seiberling Rubber Company, 
Appellant in No. 11656-52. 
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WORTH, BALDY & PHILLIPS, 
Marine Trust Building, 
Buffalo, New York. 

SUMMERS, O’HARA & DORSEY. 
Commonwealth Building, 

1625 K Street, N. W.. 
Washington, D. C, 

Attorneys for 

Dunlop Tire &• Rubber Corporation, 
Appellant in No. 11657-52. 

A. D. SAPPINGTON. 
WILLIAM W. BECKETT, 

201 South Seventh Street, 
Columbia, Missouri. 

JAMES M. DESMOND, 

907 Hill Building, 
Washington, D. G, 
Attorneys for 

Missouri Farmers Association, Inc., 
Appellant in No. 11658-52. 
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New York, New York. 

LAWRENCE C. MOORE, 

1400 L Street, N. W., 
Washington, D. C., 
Attorneys for 
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Appellant in No. 11659-52. 
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Washington 5, D. C., 
Attorneys for 

The Dayton Rubber Company, 
Appellant in No. 11661-52. 




Statement of Questions Presented 


1. Did the district court err in holding as a matter of 
law that under no conceivable state of facts which might 
be proved in support of the allegations of the complaints 
could any of the plaintiffs be injured or suffer 4 ‘legal 
wrong” as a result of Quantity-Limit Rule 203-1 promul¬ 
gated by the Federal Trade Commission ? 

2. Does the district court have jurisdiction to restrain 
the Federal Trade Commission and the individual members 
thereof from putting into effect said Quantity-Limit Buie 
203-1 when such Buie was promulgated by unlawful pro¬ 
cedure and contains fatal substantive defects, and will cause 
such injury and “legal wrong” to plaintiffs? 

3. Does a complaint which alleges irreparable injury 
and “legal wrong” resulting from the unlawful promulga¬ 
tion of a final administrative rule state a claim upon which 
relief can be granted? 
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Jurisdictional Statement 


It is the contention of plaintiffs that the District Court 
should have taken jurisdiction of the present actions under 
its general equity power, and also under Section 10 of the 
Administrative Procedure Act, 60 Stat. 243, 5 U. S. C. 
Sec. 1009. 

The jurisdiction of this Court to hear the appeals in 
these cases rests upon Section 1291 of the United States 
Judicial Code (28 U. S. C., Sec. 1291 (Supp. 1952)). 



Statement of Case 


These cases are appeals from an order of Honorable 
Matthew F. McGuire entered December 10, 1952 (R. 
241-2 ),* dismissing the complaints in 20 separate and inde¬ 
pendent actions for lack of jurisdiction and failure to state 
claims upon which relief can be granted. These 20 actions 
were consolidated for hearing before Judge McGuire be¬ 
cause of the common questions involved. They have also 
been consolidated for the purpose of the hearing of these 
appeals, with the exceptions noted below. 

For the convenience of the Court, this joint brief has 
been prepared for submission by counsel for plaintiffs in 
17 of the cases here involved. Counsel for plaintiffs in the 
other three cases have preferred to file separate briefs 
because of certain additional and different questions which 
their cases present ( Allied Tire & Battery Company v. Fed¬ 
eral Trade Commission, No. 11648; The American Oil Com¬ 
pany v: Federal Trade Commission, No. 11663; Montgomery 
Ward & Company, Inc. v. Federal Trade Commission, No. 
11660). 

The complaints in these actions have been brought by 
both large and small manufacturers of rubber tires and 
tubes. They also have been brought by a number of rep¬ 
resentative organizations purchasing tires and tubes for 
resale, including a farm cooperative, an oil company, a mail 
order house, and 35 independent tire dealers. Taken to¬ 
gether, the plaintiffs comprise a very large segment, and a 
fair representation, of the entire rubber tire and tube in¬ 
dustry. 

This unusual spectacle of such a large group in an in¬ 
dustry seeking to review a single action of an administra- 

1 The records on these appeals have been printed as a separate Joint Appen¬ 
dix and will be referred to as "R. ....”. 
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tive body has been occasioned by the promulgation by the 
Federal Trade Commission of a regulation denominated 
“Quantity-Limit Buie 203-1”,* which constitutes a limit 
upon the quantity discounts which can be granted in the 
sale of replacement tires and tubes. The effect of this ad¬ 
ministrative price-fixing and affirmative dictation of over¬ 
all business practices upon the tire industry is so drastic 
that no element in the industry has been content to let it 
go unchallenged. The drastic nature of the Buie and its 
procedural and substantive inadequacies caused one Com¬ 
missioner to dissent and file minority findings and statement 
(App. 20a-45a). 

The Buie was promulgated by defendants under a power 
given to the Commission in 1936 by the Bobinson-Patman 
Act but never before employed. Under the so-called “quan¬ 
tity-limit proviso” of this statute, the Commission is 
empowered to place a limit upon quantity discounts in any 
industry when it finds, after due investigation and hearing, 
that purchasers in quantities greater than the limit are so 
few as to render differentials on account of such greater 
quantities unjustly discriminatory or promotive of 
monopoly. 

Attempting to use this new power for the first time, the 
Commission commenced in 1947 a proceeding looking 
toward the establishment of such a quantity limi t in the 
tire and tube industry. After a long performance which 
the Commission chose to call “investigation” and “hear¬ 
ing”, the Commission finally issued a Buie limiting dis¬ 
counts in the tire and tube industry. This was published 
in the Federal Begister for January 4,1952. By its terms, 
the order was to become effective on April 7, 1952. 

2 Quantity-Limit Rule 203-1, together with the Commission’s Statement of 
Basis and Purpose and the Minority Statement and Findings of Commissioner 
Mason, are set forth in the Appendix bound with this brief and will be 
referred to as “App. 
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The Rule adopted by the Commission reads as follows: 

“The quantity limit as to replacement tires and 
tubes made of natural or synthetic rubber for use 
on motor vehicles as a class of commodity is twenty 
thousand (20,000) pounds ordered at one time for 
delivery at one time. ,, 

The first of the plaintiffs to bring action to contest the 
validity of the Rule, and to avoid the injury which it would 
cause, did so on March 3, 1952, and others followed in suc¬ 
ceeding weeks and months. The allegations of the various 
complaints may be briefly summarized as follows: 

1. The Quantity-Limit Rule is invalid because it 
was adopted by a procedure which did not accord 
to interested parties, including plaintiffs, the rights 
to which they are entitled by Constitution, statute 
and regulation. Plaintiffs were not allowed to see 
the evidence, if any, upon which the Rule is based, 
nor to test it by cross examination or otherwise. 
Neither were plaintiffs allowed to introduce any evi¬ 
dence in opposition to the proposed rule or in 
support of an alternate rule. 

2. The Rule is invalid because of substantive de¬ 
fects consisting of failure to make the required find¬ 
ings and of the making of findings which are not only 
arbitrary and capricious, but fail to support the final 
Rule. 

3. Plaintiffs will be irreparably injured in their 
business and will suffer “legal wrong” if the Rule 
should become effective. 

Jurisdiction of the district court was predicated upon 
the power of a district court to grant relief from unlawful 
administrative action under its general equity power in 
cases where no statutory scheme of review exists. Juris¬ 
diction was also predicated upon the separate and even 
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broader basis provided by Section 10 of the Administra¬ 
tive Procedure Act. 

« 

Because of the irreparable injury which the Rule would 
cause, and because of the obvious good sense in maintain¬ 
ing the status quo pending review, plaintiffs moved imme¬ 
diately for a preliminary injunction in order to prevent 
the Rule from going into effect on the announced day. Ap¬ 
parently recognizing the fairness of such relief, defendants 
consented to the entry of an order on March 7, 1952 (R. 
231-2) staying the effective date of the Quantity-Limit Rule 
until the court’s final disposition. 

On May 28,1952, defendants moved to dismiss the vari¬ 
ous complaints on the grounds that the Court lacked juris¬ 
diction and that the complaints failed to state claims upon 
which relief could be granted (R. 232-7). 

This motion was heard by Honorable Matthew F. Mc¬ 
Guire on October 20,1952. By memorandum opinio:, dated 
November 26,1952 (R. 237-241), Judge McGuire decided in 
favor of defendants. 

By order dated December 10, 1952, Judge McGuire 
dismissed the complaints for lack of jurisdiction and for 
failure to state a claim (R. 241-2). On the same date, he 
signed an order further staying the effective date of the 
Commission’s Quantity-Limit Rule (R. 242-3). 

Notices of appeal were promptly filed by all plaintiffs 
(R. 243-4). 

Statutes and Regulations Involved 

The following statutes and regulations are involved in 
these cases: 

1. Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act (38 Stat. 730, 49 Stat. 1526, 
15 U. S. C. Sec. 13(a) (1936)), which is set forth 
at pages 11-12 below. 


2. Section 10 of the Administrative Procedure Act 
(60 Stat. 243,5 U. S. C. Sec. 1009 (1946), the relevant 
parts of which are set forth at pages 40-41 below. 

3. Federal Trade Commission Quantity-Limit Rule 
203-1, 17 F. R. 113, which, together with the State¬ 
ment of Basis and Purpose of said Rule and the 
minority Findings and Statement of Commissioner 
Mason, is set forth in an Appendix bound herewith. 


Statement of Points 

The points upon which appellants rely are: 

1. The district court erred in holding that it had no 
jurisdiction to entertain the present actions, in the follow¬ 
ing respects: 

(a) The district court erred in holding as a mat¬ 
ter of law that plaintiffs could not be injured by the 
Rule. 

(b) The district court erred in holding that it 
had no jurisdiction under its general equity power 
to entertain the present actions. 

(c) The district court erred in holding that it 
had no jurisdiction under Section 10 of the Admin¬ 
istrative Procedure Act to entertain the present ac¬ 
tions. 

2. The district court erred in dismissing the present 
complaints for failure to state claims on which relief could 
be granted. 


Summary of Argument 


The Federal Trade Commission has issued a Buie which 
is expressly designed to cause plaintiffs to make important 
changes in pricing practices presently employed in the sale 
of tires and tubes for replacement purposes. Plaintiffs 
allege that the Rule is invalid and that it will cause them 
great and irreparable injury. 

The Rule of which plaintiffs complain was made by the 
Commission in exercise of a power delegated to it under the 
Robinson-Patman Act. The purpose of this Act was to 
prohibit a seller from discriminating in price between dif¬ 
ferent purchasers, and Congress has expressed such a pro¬ 
hibition in the first part of Section 2(a) of the statute. 

It is apparent from the legislative history of the statute, 
however, that Congress recognized a phenomenon notable 
in our economy; namely, that the efficiencies of large scale 
manufacture and distribution result in important cost 
savings which are passed along to purchasers, including 
the ultimate consumer. Congress desired to encourage, 
rather than discourage, this process and for that reason it 
was expressly provided in the Act that price differentials 
resulting from such economies should not be deemed to be 
prohibited by the Act. 

The manner in which Congress accomplished this is 
purely a matter of form. It could have been done by defin¬ 
ing the prohibited discriminations in such a way as to 
exclude those based upon cost savings. In fact it was done 
by following the general prohibition against price discrimi¬ 
nation, with a proviso to the effect that the prohibition did 
not apply to differentials based on differences in cost due 
to the quantities in or methods by which goods were sold. 

As Congress contemplated in enacting it, this so called 
cost justification proviso has become the keystone of our 


8 


uniquely American high-efficiency system of national dis¬ 
tribution of consumer goods. Efficiency begets economies, 
which by virtue of the cost justification proviso are passed 
on down the line to the ultimate consumer. The process 
is self perpetuating in the sense that only mass distribu¬ 
tion makes manufacture on the same scale possible and it is 
the resultant increased productivity of industry which in 
turn provides the consumer with an ever increasing variety 
and quality of goods at ever decreasing prices. 

All this Congress expressly recognized and sought to 
encourage when it put into the Robinson-Patman Act the 
cost justification proviso. The tire industry, like all other 
industries producing consumer goods on a national scale, 
has grown up in this pattern. Indeed, the tire industry is 
an outstanding example of the benefits which the efficiency 
of large scale manufacture and distribution can bring to 
the consumer. Even in these days of inflation the cost per 
mile of tires is approximately 6% of what it was 40 years 
ago. 

Against this background, the drastic nature of any 
power given the Commission to limit the cost justification 
proviso is evident. 

1 Congress did give the Commission such a power but, 
recognizing its drastic nature, strictly limited its exercise 
to situations where the Commission found, after investiga¬ 
tion and hearing, that the purchasers entitled to the cost 
savings resulting from large scale distribution were so few 
as to render the differentials on account of such savings 
unjustly discriminatory or promotive of monopoly. 

After having conducted a so-called investigation and 
hearing, and after having made what it deems to be ade¬ 
quate findings, the Commission has issued the Rule at¬ 
tacked in these actions. This Rule is intended by the Com¬ 
mission to prohibit any seller of tires from passing on to a 


buyer any economies which result from the sale of any 
larger quantity than ohe carload delivered at one time. 

To understand the effect of this Rule upon the tire 
industry it is necessary to realize the manner in which the 
tire industry has applied and relied upon the cost justifica¬ 
tion proviso. In this industry cost savings resulting from 
quantity or method of sale and delivery have been passed 
on to the distributor in either of two ways. 

In the case of the dealer structure the savings are com¬ 
puted on the basis of the annual dollar volume of purchases 
by the dealer and practically all dealers, large and small, 
purchase tires in reliance upon their suppliers’ offer to 
supply tires on this basis. 

The other principal method of passing on cost savings 
is to provide by contract that a distributor who supplies 
certain of the services normally provided by the manufac¬ 
turer shall receive a discount representing the saving re¬ 
sulting to his supplier. Typical of these arrangements are 
the so-called private brand contracts whereby the distrib¬ 
utor provides the molds in which the tires are made, trade 
name, advertising and various other services, with result¬ 
ant savings to the manufacturer which are reflected in the 
price. 

In no part of the industry price structure did the car¬ 
load or multiple carload have any significance as a measure 
of cost savings resulting from quantity or method. 

Despite the fact that the carload had never proved to 
be a workable measure of cost saving in the tire and tube 
industry, the Commission has issued a rule which purports 
to limit the passing on of cost savings in terms of just that 
measure and to prohibit the passing on of cost savings 
measured in other ways, including specifically the annual 
volume and the private brand methods. 



Thus, under the guise of limitation the Commission 
seeks to destroy the price ^structure now current in the 
industry by the adoption of its Rule. 

The invalidity of the Rule and the procedure by which 
it was adopted, as alleged in the complaints, must be deemed 
admitted in this proceeding. The effect of the Rule will 
be to cause plaintiffs great and irreparable injury as also 
alleged in some detail in the complaints. 

The district court has closed its eyes to the allegations 
of injury and legal wrong to plaintiffs and to the obvious 
effect of the Rule on the tire and tube economy, and has 
ruled as a matter of law that injury cannot exist and 
change cannot result. It has in effect granted summary 
judgment in favor of defendants, ruling that under no con¬ 
ceivable state of facts which might be proved under the 
broad allegations of the complaints could a case of irrepa¬ 
rable injury be shown. In reaching this result the Court 
has misunderstood the statute and the Quantity-Limit Rule, 
as well as the relationship between them, and has failed to 
grasp the full import of the allegations of the various com¬ 
plaints. 

The dislocations and changes which will necessarily ac¬ 
company the rendering illegal of present contracts and 
practices will result in irreparable injury to plaintiffs of 
numerous kinds, long recognized by courts as sufficient to 
warrant relief by injunction, declaratory judgment, and 
otherwise. Clearly the district court has jurisdiction under 
its general equity powers to prevent such injury. 

It is equally clear that under Section 10 of the Admin¬ 
istrative Procedure Act the court has jurisdiction to pre¬ 
vent the “legal wrong’’ which results from defendants’ in¬ 
terference with plaintiffs’ right to conduct their business. 

Certainly, if such jurisdiction exists, a complaint set¬ 
ting forth facts necessary to invoke such jurisdiction states 
a claim upon which relief can be granted. 
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ARGUMENT 

I 

The District Court has jurisdiction to entertain the 
present actions under its general equity powers. 

A 

The Quantity-Limit Rule constitutes an administrative 
amen dment of the Robinson-Patman Act. 

Quantity-Limit Rule 203-1 is not the kind of adminis¬ 
trative rule which requires further implementation in order 
to become effective. It constitutes an immediate amend¬ 
ment to the Robinson-Patman Act and would be effective 
now but for the order of the lower court staying its effec¬ 
tive date (R. 242-3). This is apparent from an analysis of 
the Rule and the statute which it amends. 

The statute involved is Section 2(a) of the Clayton Act 
as amended by the Robinson-Patman Act (38 Stat. 730; 
49 Stat. 1526; 15 TJ. S. C. Sec. 13(a) (1936)) which pro¬ 
vides in part as follows: 

“It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either 
directly or indirectly, to discriminate in price be¬ 
tween different purchasers of commodities of like 
grade and quality, where either or any of the pur¬ 
chases involved in such discrimination are in com¬ 
merce, where such commodities are sold for use, 
consumption, or resale within the United States or 
any Territory thereof or the District of Columbia 
or any insular possession or other place under the 
jurisdiction of the United States, and where the 
effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy, or 
prevent competition with any person who either 
grants or knowingly receives the benefit of such dis- 
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crimination, or with customers of either of them: 
Provided, That nothing herein contained shall pre¬ 
vent differentials which make only due allowance for 
differences in the cost of manufacture, sale, or deliv¬ 
ery resulting from the differing methods or quanti¬ 
ties in which such commodities are to such pur¬ 
chasers sold or delivered: Provided, however, That 
the Federal Trade Commission may, after due in¬ 
vestigation and hearing to all interested parties, fix 
and establish quantity limits, and revise the same 
as it finds necessary, as to particular commodities 
or classes of commodities, where it finds that avail¬ 
able purchasers in greater quantities are so few as 
to render differentials on account thereof unjustly 
discriminatory or promotive of monopoly in any line 
of commerce; and the foregoing shall then not be 
construed to permit differentials based on differences 
in quantities greater than those so fixed and estab¬ 
lished: . . 

It will be noted from the above that the first part of 
this section contains a prohibition against price discrimina¬ 
tion which makes it unlawful for a seller to charge different 
prices to different buyers for the same product. 

Immediately following the prohibitory part of the sec¬ 
tion is the so-called cost justification proviso, which was 
added to the statute in order to permit the economies of 
large-scale production and distribution to be passed on to 
purchasers entitled to such savings in order that the cost 
to the ultimate consumer might thereby be lessened. There 
is of course a strong public interest in fostering methods 
of manufacture and sale which result in such economies 
and the Act was therefore designed to encourage rather 
than to discourage such methods . 3 

3 Thus the report of the Senate Committee on the Judiciary characterized 
the cost justification proviso as “of greatest importance” stating that “it leaves 
trade and industry free from any restrictions or impediment to the adoption 
and use of more economic processes, and to the translation of appropriate 
shares of any savings so effected up and down the stream of distribution to 
the original producer and to the ultimate consumer . . S. Rep. No. 1502, 
74th Cong. 2d Sess.. p. 5. See also H. Rep. No. 2287. 74th Cong. 2d Sess., 
pp. 9, 17; SO Cong. Rec., p. 9417. 
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It was feared by Congress, however, that there might 
arise an nnnsnal situation where it would be necessary to 
deny to the public the savings resulting from the efficiency 
of large-scale distribution where the purchasers entitled 
to such savings were so few that monopoly might result. 
In order to provide for such a case, the quantity-limit 
proviso quoted above was added to the statute, giving to 
the Commission the power to make a regulation limiting 
quantity discounts on any class of commodity where it 
found after investigation and hearing that purchasers in 
quantities larger than the limit were so few as to render 
differentials on account thereof “unjustly discriminatory 
or promotive of monopoly’*. 

This exceptional power which the Commission was 
granted allows it to amend, pro tanto, the Robins (xi-Patman 
Act itself since, once the Commission has made a rule apply¬ 
ing to any class of commodities, differentials relating to such 
class of commodities may no longer be justified by savings 
in cost but are put back under the initial prohibition of the 
first part of the statute. This is apparent from the con¬ 
cluding words of the quantity-limit proviso, which state 
that “the foregoing ( i . e., the cost justification proviso) 
shall then (i. e., after establishment of a quantity limit) 
not be construed to permit differentials based on differences 
in quantities greater than those so fixed and established”. 
(Emphasis supplied.) 

Using this extraordinary power for the first time in the 
16 years since the enactment of the statute the Commission 
has issued the following Rule in order, as it says itself in 
its Statement with respect to Third Finding, to close the 
“loophole” in the existing statute by amendment (App. 
18a): 

“The quantity limit as to replacement tires and 
tubes made of natural or synthetic rubber for use 
on motor vehicles as a class of commodity is twenty 
thousand (20,000) pounds ordered at one time for 
delivery at one time.” 
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It may be seen at once that the above Rule modifies the 
Robinson-Patman Act “as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor vehi¬ 
cles as a class of commodity” by denying to sellers of such 
products the statutory right which they would otherwise 
have to pass on savings resulting from sales of quantities 
larger than the limit and to deny to such purchasers the 
benefit of such savings. 

The substantive effect of the Rule should not be ob¬ 
scured by its form. Congress in permitting differentials 
based on cost savings resulting from quantity or method 
of sale or delivery elected as a matter of form to put this 
permission in the form of a proviso. Practically, this has 
the effect of placing upon the one asserting cost justifica¬ 
tion the burden of proof, presumably on the theory that 
the facts as to cost justification would be more readily 
available to him. It follows that when Congress decided 
to empower the Commission to revoke the permission to 
give cost justified differentials it did so by a further pro¬ 
viso empowering the Commission to eliminate pro tanto 
the defense of cost justification and thereby put cost jus¬ 
tified differentials back under the general ban of the statute. 

The learned court below was beguiled by this form of 
the statute into ignoring the substantive results which the 
exercise of the quantity limit rule making power was in¬ 
tended to and does effect. Inasmuch as in form it could be 
said that a quantity limit rule is no more than a limitation 
upon a possible affirmative defense to a proceeding under 
the act, the court erroneously concluded that there was so 
much contingency as to the application of the Rule to plain¬ 
tiffs’ practices as to obviate any immediate threat of in¬ 
jury. But the truth is that when the effect of the Rule and 
the statute is examined in the context of plaintiffs’ actual 
pricing practices, it at once appears that there is no more 
contingency about the impact of the Rule upon plaintiffs’ 
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business than there is as to the fact that plaintiffs come 
within the purview of the statute at all. 

It is submitted that the form cannot be allowed to con¬ 
trol substance, and that the learned court below erred in 
holding that the particular mode of legislative drafting em¬ 
ployed by Congress for reasons having to do with the bur¬ 
den of proof and not germane to the problem of judicial 
review should nevertheless be dispositive of that problem. 4 

The Rule effects a change in the law, and the effect 
which such a drastic change would have upon the contracts, 
practices and policies now existing in the tire industry 
may easily be seen from their analysis in light of the 
change in law. 


B 

This amendment to the statute is intended to and would 
outlaw contracts, practices and policies based on existing 
law. 

It is obvious that any change in the law will cast doubt 
on the validity of contracts and arrangements entered into 
in reliance on the preexisting state of the law. The effect 
upon the tire industry of the change in law which would 
result from the Commission’s Rule is indeed dramatic. 

This effect is exactly what the Commission intended 
when it promulgated its Rule. This is shown by a reading 
of the Statement of Basis and Purpose that accompanies 
the Rule (App. 3a-20a). The sole reason for making a rule 
was to enforce changes in the pricing practices of the tire 
industry to conform to the Commission’s own novel theory 
as to what the price structure should be. As Commissioner 

♦The degree to which the court fell into the error of confusion of form 
and substance is best demonstrated by its reliance on the case of Schlcmmer v. 
Buffalo, Rochester and Pittsburgh Ry. Co., 205 U. S. 1 (1907), which is a 
decision dealing primarily with the question of proper pleading under the 
Federal Railway Safety Appliance Act 
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Mason said: “Thus, under the guise of fixing a quantity 
limit they are endeavoring to force a revolution in the 
basis on which discounts are granted in the tire industry” 
(Aftp. 31a). 

By and large the prices and price differentials here 
involved fall into two main categories: 

1. The so-called “dealer” price structure, in 
accordance with which manufacturers sell tires bear¬ 
ing their brand name to distributors who then resell 
such tires either at wholesale or at retail. 

2. The so-called “private brand” price arrange¬ 
ments, in accordance with which tire manufacturers 
sell to distributors tires bearing the brand of the 
purchaser. 

The dealer price structure described in the complaints 
is based in large part upon discounts which vary with the 
volume which each dealer purchases annually. Thus a pur¬ 
chaser who buys $50,000 worth of tires and tubes annually 
gets a lower price than a dealer who buys $10,000 worth, 
and a dealer who purchases $100,000 worth in a year is 
entitled to a still lower price. 

Among the plaintiffs, fourteen are manufacturers who 
complain that the Quantity-Limit Buie will affect the legal¬ 
ity of their dealer price structure. Thirty-five of the plain¬ 
tiffs (Action No. 11648) are independent tire dealers who 
complain that the Quantity-Limit Buie will affect adversely 
the price which they receive from their suppliers. 

The private brand pricing arrangements which are 
involved in these actions fall into a different pattern as 
to price. They are based not upon any specific annual 
volume of business, nor upon any quantity of individual 
shipment, but rest on a long term contractual arrangement 
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which usually calls for a price based upon cost of produc¬ 
tion plus an allowance for profit. 

Of the present plaintiffs, seven complain that the in¬ 
tended effect of the Rule, as explained by the statement of 
basis and purpose accompanying the Rule, is to impair and 
render illegal the contracts under which they sell or pur¬ 
chase private brand tires. Four of the plaintiffs, including 
a farm cooperative, an oil company, a mail order house and 
a chain of automobile supply stores, complain that the 
unlawful Rule of the Commission will adversely affect con¬ 
tractual arrangements under which they purchase tires. 

It is the belief of plaintiffs, adequately expressed in 
their complaints, that the change which the defendants 
intend the Quantity-Limit Rule to make in the Robinson- 
Patman Act will render the pricing practices described 
above illegal. 

It is respectfully submitted that at this point the learned 
District Court fell into error in failing to recognize the full 
effect which the Rule would have upon industry pricing 
practices. The Judge noted that the statute does not make 
illegal all discrimination per se but that to fall within the 
prohibition of the first part of Section 2 a discrimination 
must substantially lessen competition or tend to create a 
monopoly in any line of commerce. Thus the Court said 
that the amendment of the cost justification proviso could 
not adversely affect plaintiffs unless it were shown that 
the differentials involved were within the prohibition of the 
first part of the statute and that the cost justification 
defense was necessary to establish their validity. The 
Judge thought that petitioners might never be brought into 
this position. 

The fact is that plaintiffs are presently in the position 
where a limitation on the cost justification proviso affects 
the validity of their pricing practices. 
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To maintain the contrary would require the defendants 
to confess error and to concede the invalidity of their Rule. 
This is apparent upon analysis of the provisions of the 
statute authorizing the exercise of the rule making power. 

It is the plain purpose of the quantity-limit proviso to 
permit the Commission to make a quantity-limit rule only 
in order to curb alleged abuses of the cost justification pro¬ 
viso. As a jurisdictional prerequisite to the exercise of 
that power, the Commission must find that such abuses 
exist. Unless such abuses exist in respect of cost justified 
price differentials they cannot exist at all. Otherwise, 
either the price differentials would not be cost justifiable 
and hence would be reachable under the original prohibi¬ 
tion of the statute, or alternatively they might be justifiable 
under some other proviso of the statute and then a quan¬ 
tity-limit rule could not remedy them. As a final alterna¬ 
tive it might be suggested, as indeed the opinion below does, 
that the alleged abuses do not come within the pnrview of 
the statute at all. But in such case the possibility of their 
furnishing the basis for the exercise of the quantity-limit 
rule making power becomes even more remote. 

In point of fact the Commission did not purport to make 
its rule in vacuo. It purported to find that there did exist 
in respect of the actual price structure of this industry a 
situation resulting in abuse of the cost justification proviso 
and entitling it to seek a remedy by exercise of the quantity- 
limit rule making power. This is apparent from the Com¬ 
mission’s own statement of the alleged basis and purpose 
of its Rule as well as from its formal findings. 

In Finding 1 (App. 2a), the Commission found that 
available purchasers in quantities greater than $600,000 
annually were so few as to create the statutory effects neces¬ 
sary to enable the imposition of a quantity limit. In its 
explanation of this finding, it states there are 63 such pur¬ 
chasers (App. 5a). It is obvious that the Commission as- 
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sumed each of these purchasers was receiving a price dif¬ 
ferential violative of the prohibitory part of Section 2(a) 
which was saved from illegality by the cost-justification 
proviso. This assumption is explicitly stated by the Com¬ 
mission (App. 19a), as follows :• 

“The United States Rubber case has been rela¬ 
tively ineffectual because, in the absence of a quan¬ 
tity limit, the amended statute permits price differ¬ 
entials on greater quantities which are rendered un¬ 
justly discriminatory and promotive of monopoly by 
the fewness of available purchasers of such quan¬ 
tities so long as they are substantially justified by 
differences in cost. ,f (Emphasis supplied.) 

Further, the belief of the district court that there was 
no showing that the differentials accorded to these pur¬ 
chasers violated the prohibitory part of Section 2(a) is 
belied by the Commission’s own specific finding that these 
selfsame differentials are “unjustly discriminatory’’ and 
“promotive of monopoly” (App. 2a). Certainly, this test 
comprehends everything included within the prohibitory 
part of Section 2(a). 

Additionally, to hold, as the lower court does, that there 
is no proof here that the differentials involved violate the 
prohibitory part of the statute is to fly in the face of the 
decided cases. Federal Trade Commission v. Morton Salt 
Co., 334 U. S. 37, 50 (1948). It is “self-evident”, said the 
Court, “that there is a ‘reasonable possibility’ that com¬ 
petition may be adversely affected by a practice under 
which manufacturers and producers sell their goods to 
some customers substantially cheaper than they sell like 
goods to the competitors of these customers. This showing 
in itself is sufficient.. .” (Emphasis added). The Com¬ 
mission itself has relied upon this principle in this proceed¬ 
ing (App. 8a). 

Finally, it may be emphasized that the complaints allege 
reliance upon the cost justification proviso and further 
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allege that the change in the statute sought by the 
Quantity-Limit Buie will adversely affect the legality of 
the contracts and practices involved. All complaints allege 
clearly and squarely that the plaintiffs either give or receive 
price differentials of the type upon which the Commission 
based its analysis to which the Commission says its Buie 
applies. It is axiomatic that on motions of this kind the 
allegations of the complaints must be taken to be true. 

Accordingly, it is apparent that if the Buie becomes 
effective in the manner intended and described by the Com¬ 
mission it will modify the statute in such a way as to render 
illegal existing contracts and practices. 

C 

The outlawing of existing contracts, practices and poli¬ 
cies will irreparably injure plaintiffs. 

It is easy to appreciate the chaos that will be caused 
in the tire industry by declaring invalid the system in 
accordance with which substantially all of the hundreds of 
millions of dollars worth of replacement tires and tubes 
produced annually are sold. The present proceeding does 
not involve an order directed to a single practice of a single 
company, but constitutes administrative legislation affect¬ 
ing the basic principles of distribution and pricing which 
have been in effect in the entire industry for many, many 
years. 

The Federal Trade Commission has on two prior occa¬ 
sions recognized the fact of irreparable injury upon which 
jurisdiction is in part predicated. 

These are not the first actions which have been brought 
to review the action of the Commission in connection with 
this quantity-limit proceeding. In December 1949 and 
January 1950 actions were brought in the District Court 
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for the District of Columbia asking the court to enjoin the 
Commission from proceeding further in the fixing of a 
quantity limit on the ground that the procedure being 
followed by the Commission was unlawful Goodyear Tire 
& Rubber Co., Inc. v. Federal Trade Commission, 88 F. 
Supp. 789 (D. D. C. 1950). The Commission’s motion to 
dismiss was granted by the district court on the ground 
that the manufacturers’ action was at that time premature. 

The Commission at that time made the following state¬ 
ment in support of its motion: 

“So it is clear that this court does not have juris¬ 
diction at this stage of the proceeding, at a time when 
no final agency action has been taken. It is equally 
clear that it will have jurisdiction to review the Com¬ 
mission’s procedure if and when the Commission 
adopts and makes applicable to plaintiffs a substan¬ 
tive rule fixing quantity limits in the rubber tire 
industry. Such a rule will be, in the words of section 
10(c), a * final agency action for which there is no 
other adequate remedy in any court’, because there 
is no provision in the Clayton Act for an absolute 
right of judicial review of a substantive rule fixing 
quantity limits under section 2(a) of that Act. Plain¬ 
tiffs unquestionably have a right of review in this 
court, but the time is not ripe.” (Comm. Brief, p. 16) 

Again, even in these present actions, the Commission 
has assumed that this court now has jurisdiction. On 
March 7, 1952 the Commission “consented” to the entry 
of an order by the district court on plaintiffs’ motion 
under Section 10(d) of the Administrative Procedure Act, 
staying the effective date of the Rule until the court’s final 
disposition of this case. 

Section 10(d) of the Administrative Procedure Act pro¬ 
vides, in relevant part: 

“Upon such conditions as may be required and 
to the extent necessary to prevent irreparable in - 



jury, every reviewing court ... is authorized to 
issue all necessary and appropriate process to post¬ 
pone the effective agency action or to preserve status 
or rights pending conclusion of the review proceed¬ 
ings.” (Emphasis supplied.) 

Thus, we have the Commission “consenting” to the 
entry of an order predicated on the existence of irrepa¬ 
rable injury. 

The Commission now seeks to avoid the effect of its 
prior concessions by arguing that jurisdiction cannot be 
conferred by consent and that the government is not 
estopped by the actions of its own agents and employees. 
These arguments do not, however, vitiate the fact that the 
statement and action referred to constitute acknowledg¬ 
ments by those who claim expert knowledge in this field 
of the existence of the injury which the Buie will cause. 
This injury constitutes the factual basis for the present 
actions. 

The irreparable injury on which plaintiffs rely does 
not, however, depend upon any admission on the part of 
defendants. It may be thoroughly demonstrated by an 
analysis of the facts alleged in the complaints as to the 
nature of various pricing practices in the entire industry 
and the way in which they will be affected by the opera¬ 
tion of the Buie in conjunction with the statute. 

At the outset of any analysis of irreparable injury, it 
must be realized that plaintiffs have to make a decision 
between two theoretically alternate courses. They may 
elect to comply with the changed law and alter their pres¬ 
ent contracts and practices to conform therewith, or they 
may choose to ignore the Buie in the hope that it will at 
some later time be declared invalid. However, plaintiffs 
face irreparable injury no matter which course they choose. 
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1. Plaintiffs face irreparable injury 

if they comply with the Rule. 

It is assumed that law-abiding citizens will conform 
their practices to the existing state of the law. This was 
recognized by the Supreme Court in Columbia Broadcast - 
ing System, Inc. v. United States , 316 U. S. 407, 418 (1942), 
when it said: 

# 

* ‘It is common experience that men conform their 
conduct to regulations by governmental authority 
so as to avoid the unpleasant legal consequences 
which failure to conform entails.” 

The Commission recognized this when it promulgated 
its Quantity-Limit Rule in January, 1952 and provided an 
effective date of April 7, 1952, thus allowing a period of 
three months for adjustment, which would be unnecessary 
if the Commission’s present argument were accepted. The 
Commission has also recognized, in the Statement accom¬ 
panying the Rule, that it expects the tire industry to change 
its practices to conform to the Rule (App. 19a-20a). 

Assuming, then, that plaintiffs will obey the Quantity- 
Limit Rule, the effect of such obedience will be irreparable 
injury. Such injury will be without hope of any remedy, 
since by complying plaintiffs would have given up any 
chance of contesting the validity of the Rule. 

The end result is to cause plaintiffs irreparable injury 
of specific types which have traditionally been held by 
courts of equity to constitute irreparable injury which such 
courts have jurisdiction to prevent. Of course the individ¬ 
ual complaints vary in their individual allegations because 
the Rule affects different plaintiffs in different ways. 
However, injuries which are alleged in the complaints may 
be summarized for the purpose of discussion under the 
following headings: 
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(a) Impairment of contracts. 

(b) Loss of customers. 

(c) Loss of profits. 

(d) Impairment of ability to compete. 

(a) Impairment of contracts —One of the allegations 
of irreparable injury which must be accepted as true on 
defendants’ motion is that existing contractual relation¬ 
ships between buyers and sellers of tires will be impaired. 

1 This follows inevitably from a change in the law which 
would render such contracts illegal 

This type of injury is perhaps most dramatically exem¬ 
plified by the so-called private brand type of contract pur¬ 
suant to which tires and tubes are sold, under long term 
contracts, on a cost-plus basis. Impairment of such con¬ 
tracts threatens the continued ability of such buyers to con¬ 
tinue in the tire business and threaten sellers with the loss 
of millions of dollars of sales per year. 

Under these selling arrangements purchasers agree to 
buy tires at cost of manufacture plus an allowed profit and 
assume the burden of sales and distribution. The Com¬ 
mission’s Rule, as it interprets it, would outlaw these 
methods of selling. Since purchasers according to this 
method could not afford to continue to perform these func¬ 
tions and also pay prices similar to other purchasers, who 
do not carry the burden of sale and distribution, they 
would be forced to abandon these present contracts, if the 
Commission’s interpretation is to be accepted. Sellers 
on the other hand could not continue to sell as they pres¬ 
ently do. Among the present plaintiffs, Montgomery Ward, 
Western Auto, American Oil, Mansfield, Goodrich and 
United States Rubber would find themselves in this unen¬ 
viable position. 


The Commission itself has stated that the purpose of 
the Bale is to render illegal selling arrangements under 
cost plus contracts which the Commission challenged in an 
earlier proceeding bnt fonnd no basis for outlawing because 
of the cost justification proviso (App. 19a). 

That impairment of contractual rights constitutes irrep¬ 
arable injury is well established by case law. Columbia 
Broadcasting System, Inc . v. United States, 316 IT. S. 407 
(1942). 

Many manufacturer-dealer relationships are agreements 
terminable or modifiable as to price by one or both parties. v 
This factor does not, however, prevent the unlawful inter¬ 
ference with such a relationship from being irreparable 
injury, in that it deprives each party to the relation of the 
right to have the other make an honest decision uninflu¬ 
enced by illegal coercion. Truax v. Raich, 239 U. S. 33 
(1915); Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 
229 (1917). 

These valuable relationships built up over many years 
in an entire industry are to be shattered on the basis of an 
intellectual tour de force by the Commission which reached 
its conclusion without reference to the facts in the tire in¬ 
dustry, but solely in reliance on a claimed analogy to an 
unrelated Interstate Commerce Commission policy on 
freight rates (Statement with Bespect to Second Finding. 
App. 13a-16a). 

(b) Loss of customers —Even where contractual rela¬ 
tionships are not involved, it has been alleged by various 
plaintiffs that the Commission's Buie will cause disruption 
of the existing price structure which will result in loss of 
customers. This may result from customers leaving their 
existing suppliers in order to deal with others whose price 
structure permits the granting of a lower price. It may 
also result from large purchasers who, having been forced 




to terminate the existing contractual relationships with 
their suppliers, desire to undertake the manufacture of 
tires and tubes themselves in order to avoid the peculiari¬ 
ties of the Commission’s Rule which prevents them from 
receiving the savings in cost which their efficient methods 
of distribution justify. This possibility is recognized by 
Commissioner Mason in his statement (App. 42a-43a). 

The loss of customers, present or prospective, has long 
been recognized as a type of irreparable injury justifying 
equitable relief. 

Joint-Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123 (1951); 

The Chicago Junction Case, 264 IT. S. 258 (1924); 

Utah Fuel Co. v. National Bituminous Coal Com., 
306 U. S. 56 (1939). 

(c) Loss of profits —Closely allied to the allegations of 
loss of customers are the allegations that plaintiffs will 
lose profits if the Commission’s Rule becomes effective. 
This will result from the fact that certain customers even 
if they do not completely abandon their supplier will pur¬ 
chase less from that supplier than they now do. This is 
brought about in one way, for example, by the abrogation 
of the annual volume discount which many plaintiffs per¬ 
mit to their purchasers. With such discount eliminated 
the purchasers have less incentive to buy all of their re¬ 
quirements from the same supplier and will therefore tend 
to buy less than they now do from their chief supplier. 
This is one of the avowed purposes of the Commission, and 
it categorically so states (App. 16a). 

(d) Impairment of ability to compete —Various plain¬ 
tiffs, both large and small, have alleged that the effect of 
the Rule will be to impair their ability to compete with other 
sellers of tires and tubes. Naturally any purchaser who is 
now enjoying a lower price because he assumes the bur- 
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dens of distribution, will not be able to compete as effec¬ 
tively if be is not allowed to have the benefit of these sav¬ 
ings in cost occasioned by his assumption of the functions 
of distribution and sale, and must pay a higher price for 
his tires. - 

This complaint is not peculiar to large manufacturers or 
sellers of tires and tubes. One of the smallest of the manu¬ 
facturing companies, a plaintiff which manufactures tubes 
alone, has alleged that the arbitrary action of the Commis¬ 
sion in classifying tubes and tires as a single class of com¬ 
modity will so impair its ability to compete with companies 
manufacturing both tires and tubes as to deprive the com¬ 
pany of its entire business (R. 140-148). Surely the loss of 
a manufacturer’s entire business is irreparable and justi¬ 
fies the intervention of a court of equity. Columbia Broad¬ 
casting System, Inc. v. United States, supra. \ 

2. Plaintiffs will be injured if they 

fail to comply with the Rule. 

• * t 

The injuries outlined above are based upon the assump¬ 
tion that plaintiffs will attempt to comply with the Com¬ 
mission’s Rule as it views it and will alter their existing 
contracts and practices in order to avoid a continuing vio¬ 
lation of the statute. 

’ . • 4 , 

However, the suggestion has been made by the Commis¬ 
sion that plaintiffs should not get so excited about the Rule, 
because they can violate it with impunity. This suggestion 
was adopted by the court below as follows: 

“Individuals are as free as they have always been 
to conduct their business as they please . . (R. 

.Mi). 

This suggestion is completely at variance with the belief 
expressed by the Commission in the Statement accompany- 
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ing the Rule where it said the exhaustion of the Clayton 
Act’s capacity for dealing with the alleged evils of the tire 
industry would be “accomplished by the promulgation of 
the rule and, if necessary, the institution of proceedings to 
enforce it” (emphasis supplied) (App. 19a-20a). 

Assuming, however, that a plaintiff should be foolhardy 
enough to follow the advice of the Federal Trade Commis¬ 
sion rather than of the Supreme Court in the Columbia 
Broadcasting case, it is inevitable that he would suffer 
irreparable injury, in part of a type different from that 
outlined above. 

At the outset it must be pointed out that no plaintiff 
has an absolute freedom of choice to violate the Commis¬ 
sion’s Rule. This is due to the fact that there are two 
parties to the sale of a tire or tube—the seller and the 
buyer. The law makes it illegal for the seller to grant cer¬ 
tain differentials. It also makes it unlawful for the buyer 
knowingly to receive such differentials and the Commission 
has stated that it will enforce the Rule by their prosecu¬ 
tion (App. 19a-20a). 

It is therefore likely that even if the seller decided to 
ignore the Rule and to sell at prices in violation of it his 
customers would refuse to deal rather than participate in 
this unlawful course. They would seek other suppliers, 
and the immediate result to the disobedient seller would 
be the loss of such customers. This would be truly irrep¬ 
arable injury, since the seller would have no recourse 
against a former buyer, whose only crime was his desire 
to obey the law and to exercise his freedom to take his 
business elsewhere. 

As a corollary, it is equally true that a buyer desiring 
to disobey the Rule and to continue to purchase at a price 
based upon a quantity greater than the Rule would find 
that his seller was unwilling to continue the existing prac- 
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tice and would refuse to sell him on the old basis. The 
purchaser would lose his source of supply and be without 
remedy either to recoup his loss or to review the Rule that 
caused it Many of the plaintiffs in these actions complain 
that they face irreparable injury of this kind. 

In the event, however, that a seller should be willing to 
violate the Act as amended by the Quantity limit Rule and 
should find a purchaser willing to buy, they would be em¬ 
barking upon an illegal course which would subject them 
to the possibility of almost measureless liability for treble 
damages. If the present actions do not lie, there is no way 
in which the parties could precipitate a test of the Rule and 
they would be forced to continue their unlawful course until : i 
some party claiming to be injured brought suit. Damages 
in a very great amount could accumulate in the meantime. 

It may be noted that treble damage actions are by no means 
novel in the replacement tire and tube industry.* 

The Commission suggests that the manufacturers’ 
remedy is to wait and test the Rule if and when a treble 
damage action or a Federal Trade Commission proceeding 
is filed under Section 2(a) of the Clayton Act. This sug- ; 
gestion ignores the fact that this method may not provide 
a ruling on the validity of the Rule until treble damages 
in frightening amounts have accumulated. A stufly by a. 
House Committee of the cases before the Commission 
indicates that it would be years before a Section 2(a) 
proceeding is channeled through the Commission and on * 
to the courts and a conclusive decision reached.* Pending 

8 National Ass’n of Independent Tire Dealers et aL v. Rubber Manufacturers 
Asfn et al., Civil No. 4067-48 (D. D.G, pending) (defendants include five 
plaintiffs herein); . j 

Jamaica Truck Tire Service, Inc. v. Sears, Roebuck et ai, CCH Tr. Reg. 

Serv. 1932-1937 Ct Dec Supp. Par. 7299 (S. D. N. Y. Feb. 7, 1935) (motion to 
dismiss denied; defendants include a plaintiff herein); 

Boron v. Goodyear Tire & Rubber Co., 256 Fed 571 (S. D. N. Y. 1919) 
(demurrer sustained with leave to plead over; defendants include a plaintiff here). . 4 

• Antitru st Law Enforcement By the Federal Trade Commission and the 
Antitrust Division, De p a rtm ent of Justice A Preliminary Repent, H. Rep. 

No. 3236, 81st Cong. 2dSess. (1951) p. 19. 

j’ 
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such proceedings, over the inception of which plaintiffs 
have no control, and which may or may not provide a defi¬ 
nite and binding answer to the vital questions, plaintiffs 
must wait and suffer the possibility of heavy damages that 
cannot be recouped and cannot even he measured. The 
liabilities incurred in such treble damage actions, while 
impossible of exact calculation, are certain to be far more 
than amounts previously held to constitute irreparable 
injury. Fleming v. Moberly, 82 App. D. C. 16,160 F. 2d 259 
(D. C. Cir. 1947), cert, dismissed on motion of pet’r, 331 
XJ. S. 786 (1947) ($400 a day loss); Oklahoma Operating 
Co. v. Love, 252 TJ. S. 331 (1920) ($500 a day penalty). 
Moreover, as shown infra pages 37-40, a treble damage 
action manifestly falls far short of constituting an adequate 
remedy for the Commission’s wrong. 


3. The allegations of the complaint 

must be taken as true. 

The issue before this Court arises on the Commission’s 
motion to dismiss the complaints. In this posture, it is 
dear that this Court must accept as true not only the allega¬ 
tions of the complaints, but any facts which might be 
proved in support thereof. Columbia Broadcasting System 
v. United States, 316 U. S. 407, 414 (1942); Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 TJ. S. 123,141 
(1951). 

What the district court has done in the present actions 
is to decide as a matter of law, based upon an erroneous 
construction of the statute as amended by the Buie, that 
the allegations of the complaints are false and that under 
no conceivable state of facts which might be proved in 
support of those allegations could any one of the plaintiffs 
show any irreparable injury. When the statute and Buie 
are correctly understood it is apparent that the complaints 
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are sufficient when judged by the standards of the decided 
cases and may not be. dismissed on motion. • 

Bell v. Preferred Life Assurance Society, 320 TJ. S. 

238 (1943); . .- y ^ 

Sparks v. England, 113 P. 2d 579 (8th Cir. 1940) ; 

Leimer v. State Mutual Life Assurance Co., 108 F. 

2d 302 (8th Cir. 1940); [ 

Dioguardi v. Burning, 139 P. 2d 774 (2d Cir. 

1944 ); 

Johnson, et al. v. Park City Consol. Mines Co., 73 

F. Snpp. 852 (E. D. Mo. 1947). V 

‘ * 4 ** *.* , ** r ’ > 4 4 • » 

D , ^ 

. * . • . * ; , . . " .r . * .• , . 

Where irreparable injury will be ea rn ed by unlawful 
administrative action, the District Court has jurisdiction to 
grant relief under its general equity powers. 

' i ’ 4 * ,. ** •• * 

It is apparent from the foregoing that Quantity-Limit 
Buie 203-1, promulgated by defendants, will cause great 
and irreparable harm to plaintiffs if it should become ef- - 
fective. 

* *■ t i ( 

The various complaints allege and the defendants’ 
motion admits that the Commission’s Buie resulted from 
an illegal procedure which denied the plaintiffs the rights 
which they are guaranteed by the Constitution, by statute 
and by the Commission’s own procedural regulations.; It 
is further admitted that the Commission has failed to make 
the findings required by statute and such findings which it 
has made are arbitrary and capricious and contrary to 
fact The Buie is thus admitted to be invalid for reasons 
of both procedure and substance. - “• 1 ' • 

* It is well settled that when irreparable injury is caused 
by unlawful action of administrative officers a court of 
equity has power to intervene. One of the leading cases 
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cases and may not be. dismissed on motion. 

BeU v. Preferred Life Assurance Society, 320 TJ. S. 
238 (1943); 

Sparks v. England, 113 F. 2d 579 (8th Cir. 1940); 

Leimer v. Stale Mutual Life Assurance Co., 108 F. 
2d 302 (8th Cir. 1940); 

Bio guar di v. Burning, 139 F. 2d 774 (2d Cir. 
1944); 

Johnson, et al. v. Park City Consol. Mines Co., 73 
F. Supp. 852 (E. D. Mo. 1947). 

D 

\ 

Where irreparable injury will be caused by unlawful 
administrative action, the District Court has jurisdiction to 
grant relief under its general equity powers. 

It is apparent from the foregoing that Quantity-Limit 
Rule 203-1, promulgated by defendants, will cause great 
and irreparable harm to plaintiffs if it should become ef¬ 
fective. 

The various complaints allege and the defendants’ 
motion admits that the Commission’s Rule resulted from 
an illegal procedure which denied the plaintiffs the rights 
which they are guaranteed by the Constitution, by statute 
and by the Commission’s own procedural regulations. It 
is further admitted that the Commission has failed to make 
the findings required by statute and such findings which it 
has made are arbitrary and capricious and contrary to 
fact. The Rule is thus admitted to be invalid for reasons 
of both procedure and substance. ^ 

‘ It is well settled that when irreparable injury is caused 
by unlawful action of administrative officers a court of 
equity has power to intervene. One of the leading cases 
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in support of this jurisdiction is Utah Fuel Co. v. National 
Bituminous Coal Commission, 306 U. S. 56 (1939). In that 
case an action was brought to enjoin the Commission 
from disclosing certain data as to plaintiff’s costs of pro¬ 
duction. It was alleged that this disclosure would injure 
the credit of the high cost producers and cause the transfer 
of customers to lower cost producers. The Supreme Court 
found that this constituted “great and obvious injury” 
and held that the lower court had jurisdiction to entertain 
an action to enjoin this injury if warranted on the merits. 
It may be noted that the effect of the action which the 
Bituminous Coal Commission proposed to take in this case 
was much less drastic than the effect of the Quantity-Limit 
Rule in the present actions, yet the Supreme Court readily 
found threatened irreparable injury justifying jurisdiction. 

This case and others sustaining the jurisdiction of a 
court of equity to enjoin unlawful administrative action stem 
from earlier cases permitting the use of the same remedy 
to test the validity of statutes causing harm to plaintiff 
where no other remedy exists. Such a case is Truax v. 
Raich, 239 U. S. 33 (1915), where the plaintiff, a cook, suc¬ 
cessfully sued his employer and the Attorney General and 
enjoined the enforcement of an Arizona law penalizing 
the employment of aliens. This case is interesting not only 
as a basic authority for the use of equitable jurisdiction 
but for the bearing it has upon the question of what con¬ 
stitutes irreparable injury. In the Truax case the plain¬ 
tiff’s employment was terminable at will and therefore he 
could not claim that any contract right was being impaired 
by the Arizona statute. The Court, however, considered 
that the loss of employment constituted irreparable in¬ 
jury. 

It will be noted at once that the position of the plain¬ 
tiff in that case is the same as the position here of plaintiffs 
who are purchasers of tires whose arrangements with 
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their supplier are terminable at will. If their supplier 
should elect to obey the Quantity-Limit Rule and should 
cease to sell to them on the same basis, they would suffer 
no impairment of any contract right, but still under the 
reasoning of the Court in the Truax case would suffer 
irreparable injury. To hold otherwise would deprive the 
purchaser of all chance of obtaining judicial review of the 
Rule which cost him his opportunity to purchase on an 
advantageous basis. 

Another leading case is Pierce v. Society of Sisters, 268 
U. S. 510 (1925). In that case certain schools sued in a 
District Court to enjoin an Oregon law forbidding private 
schools. The Supreme Court held that they had standing 
to maintain the action, noting the jurisdiction of the Dis¬ 
trict Court “to protect business enterprises against inter¬ 
ference with the freedom of patrons or customers’’ (p. 
536). Such freedom is of course impaired by the Quantity- 
Limit Rule which is attacked in the present actions. The 
Court further relied on the threatened destruction of 
plaintiffs’ business. Similar threatened destruction is 
alleged in some of the present actions. 

A case that presents compelling parallels with the pres¬ 
ent actions is Columbia, Broadcasting System, Inc. v. United 
States, 316 U. S. 407 (1942), which was relied upon by both 
parties below and was referred to in the District Court 
opinion as supporting the result there reached. The case 
is important because it is one of the leading authorities 
supporting judicial review of administrative rule making 
as distinguished from adjudication. 

In that case certain national broadcasting chains 
brought actions to enjoin the enforcement by the Federal 
Communications Commission of certain regulations relat¬ 
ing to chain broadcasting. The regulations in question 
announced that the Commission would not permit renewal 
of license of any radio station which had a contract with a 





national network containing certain clauses prohibited by 
the terms of the regulation. 

In order to evade and defeat review, the Commission 
argued, as do defendants here, that the rule did not im¬ 
pinge directly upon plaintiffs and that their rights would 
be affected only on the contingency of future administra¬ 
tive action directed not against them but against the radio 
stations. The Supreme Court disposed of this argument 
in language which is controlling in the present actions. 
The Court first found that the regulations affected the 
rights of the parties and controlled contractual relation¬ 
ships between them, saying: 

“The order is thus in its genesis and on its face, 
and in its practical operation, an order promulgat¬ 
ing regulations which operate to control such con¬ 
tractual relationships, and it was adopted by the 
Commission in the avowed exercise of its rule-mak¬ 
ing power. Such regulations which affect or deter¬ 
mine rights generally, even though not directed to 
any particular person or corporation, when lawfully 
promulgated by the Interstate Commerce Commis¬ 
sion, have the force of law and are orders reviewable 
under the Urgent Deficiencies Act.” 

The language.of the Court is applicable to the Rule 
sought to be reviewed in the present actions which con¬ 
trols contractual relationships, affects rights and has the 
force of law as did the regulation reviewed in the Columbia 
Broadcasting case. 

The Supreme Court also disposed of the argument that 
the rule could not be reviewed because some future admin¬ 
istrative action would be necessary in order to impose sanc¬ 
tions for its violation. The Court said: 

“The regulations are not any the less reviewable 
because their promulgation did not operate of their 
own force to deny or cancel a license. It is enough 
that failure to comply with them penalizes licensees, 
and appellant, with whom they contract. If an ad- 
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ministrative order has that effect it is reviewable 
and it does not cease to be so merely because it is 
not certain whether the Commission will institute 
proceedings to enforce the penalty incurred under 
its regulations for noncompliance. ,, 

This language of the Court must lead to a decision in 
the present cases that the Commission’s Rule is reviewable 
and does not cease to be so merely because the Commis¬ 
sion now emphasizes the contingent nature of any future 
proceedings which might be instituted by it. 

It may be noted that in the present actions the district 
court purported to find support in the Columbia Broad¬ 
casting case only after it had already reached the decision 
that the Quantity-Limit Rule could cause the present plain¬ 
tiffs no injury. This conclusion has already been shown 
to be erroneous and the court’s distinction of the Columbia 
Broadcasting case is therefore invalid. When it is realized 
that the element of injury is strongly present in the instant 
actions, it is easily seen that the Columbia Broadcasting 
case offers forceful support for jurisdiction in the present 
actions. 

Stark v. Wickard, 321 U. S. 288 (1944) likewise has an 
important bearing upon the present actions because it in¬ 
volved a situation where the administrative rule complained 
of implemented an existing statute and the injury com¬ 
plained of flowed from the impact which the two together 
had on the business of plaintiffs. In this respect it is 
strictly analogous to the instant case, where the' Injury 
complained of flows from the Robinson-Patman Act as 
implemented by the Quantity-Limit Rule. 

On the question of injury, the Supreme Court said: 
“The order obviously affects by direct governmental action 
the producers’ business relations with handlers” (p. 303). 
This is exactly what the complaints in the present actions 
allege. 
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A particularly recent case which supports jurisdiction 
here is Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 123 (1951). Suit was brought to enjoin listings 
by the Attorney General of plaintiff organizations as * ‘ sub¬ 
versive ’ \ The allegations of irreparable injury included 
disruption of business relationships, loss of bookings, tax 
exemptions, jobs, circulation, etc. Tbe Supreme Court held 
that the district court had jurisdiction to entertain the 
action, noting that allegations of irreparable injury must 
be taken as true on motion to dismiss. 

The above decisions of the Supreme Court are disposi¬ 
tive of the jurisdictional questions presented by these cases. 
The district court ignored these cases, however, and went 
off on a curious tangent, finding support for its decision in 
its belief that the Rule required no action on the part of 
plaintiffs. The court said: 

“For the Rule governs no contractual relation¬ 
ships in any way, and failure to comply with it car¬ 
ries no sanction. It could not, therefore, be an order 
or rule of administrative character which is review- 
able as such. It regulates no conduct and causes 
no injury . . (R. 240-241). 

These remarks carry overtones of the old “negative order 
doctrine’’ which was extinguished from our law by the 
Supreme Court some years ago. Rochester Telephone 
Corp. v. United States, 307 U. S. 125 (1939). It is a suf¬ 
ficient basis for review that the Rule has affected the status 
of existing contracts and practices and rendered them 
illegal. See Federal Trial Examiners Conference v. Ram- 
speck, 104 F. Supp. 734 (D. D. C. 1952), aff’d, 2 Pike & 
Fischer Ad. L. Serv. 602 (1952); Public Utility District 
No. 1 v. S. E. C 195 F. 2d 727 (9th Cir. 1952). 

Besides, as the foregoing discussion {supra, pp. 20-30) 
establishes beyond doubt, plaintiffs do face irreparable 
injury of the types that amount to the severest sanction. 
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E 

Plaintiffs have no other adequate remedy. 

The present suits constitute the only means for review 
of the Commission’s Rule which will insure complete pro¬ 
tection of all parties concerned, including the Commission • 
itself. 

At the outset, it is perfectly clear that review of the 
Rule must be had in some court, some day, and the Com¬ 
mission readily admits this. There is no road back to the 
Commission itself. The Rule which the Commission has 
issued constitutes “final agency action” within the mean¬ 
ing of the Administrative Procedure Act, and the Commis¬ 
sion’s rule-making proceeding is completely finished. In 
any subsequent adjudicatory proceeding before the Com¬ 
mission the Rule will be mechanically applied and will not 
and cannot be amended to fit the particular case in which 
it is applied. The present cases, therefore, present no 
problem of interruption of agency proceeding, nor of ex¬ 
haustion of administrative remedies. There is no further 
remedy before the Federal Trade Commission, and the 
action of the Commission is ripe for review. 

The Commission suggests various types of proceedings 
in which review may be had, although when in the future 
such proceeding might occur is impossible to predict. 
An analysis of the proceedings suggested, however, shows 
that not one is adequate to protect the interests of the 
public or of the tire industry, nor even the interests of the 
immediate parties thereto. 

There is no statutory method of review. The proceed¬ 
ings which the Commission suggests might eventually pro¬ 
vide judicial review are: 

1. An enforcement proceeding by the Commis¬ 
sion itself under Section 11 of the Clayton Act. 
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2. A civil suit for treble damages pursuant to 
Section 4 of the Clayton Act by a person injured in 
his business or property by reason of a violation of 
the Rule. 

3. An action by the United States pursuant to 
Section 15 of the Clayton Act to enjoin violation of 
the Rule. 

4. An action by a private person pursuant to 
Section 16 of the Clayton Act to enjoin violation of 
the Rule. 

It is at once manifest that no one of these proceedings 
could be binding on any besides the immediate parties 
thereto. Thus, if the Commission should bring an enforce¬ 
ment proceeding against one of the present plaintiffs fol¬ 
lowing which a court of appeals for one circuit should 
hold the Rule to be invalid, there would be nothing to pre¬ 
vent the Commission from maintaining another proceeding 
against another of the present plaintiffs in the hope of 
shopping around for a more favorable court in another 
circuit. Such conduct is not unknown. 

Similarly, if one of the plaintiffs should be sued for 
treble damages in California, the decision by the court in 
that location to the effect that the Rule was invalid would 
offer no protection from a suit against the same plaintiff 
by a different person in a different district. Similarly, 
actions for injunction, either by private persons or by the 
United States Government, would reach a result binding 
on no one except the immediate parties. 

Moreover, all the methods of review proposed by the 
Commission are inadequate because the time of their insti¬ 
tution is contingent and beyond the control of any of the 
present plaintiffs and because pending their institution 
and final decision plaintiffs would be compelled to run the 
risk of treble damage liability. 
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With respect to defendants 9 contention that there are 
other remedies which are adequate, it should be noted that 
it is a well established principle that the alternative rem¬ 
edies, in order to be adequate, must be as complete, prac¬ 
tical and efficient as is the equitable remedy. 

In Walla Walla v. Walla Walla Water Company, 172 
TJ. S. 1 (1898), the court stated this principle, at page 12: 

* 4 This court has repeatedly declared in affirmance of 
the generally accepted proposition that the remedy 
at law, in order to exclude a concurrent remedy at 
equity, must be as complete, as practical and as effi¬ 
cient to the ends of justice and its prompt admin¬ 
istration, as the remedy in equity.” 

The only proceeding in which definitive relief binding 
on all parties may be had is the present proceeding. The 
reason is found in the fact that in this proceeding the 
court has power under the Administrative Procedure Act 
to suspend the Rule itself . It also has power as a court 
of equity to order defendants to suspend and revoke the 
Rule itself. It is thus true that in this proceeding, and 
only in this proceeding, a result may be reached which will 
be completely binding upon the Commission and which will 
settle the question for the industry and public at large 
without the possibility of further litigation. 

Moreover, from its inception and by its very nature, 
this quantity limit proceeding has been a proceeding involv¬ 
ing the entire industry. Review of the final Rule should 
be on the same basis in the present actions where the 
resources of the entire industry are available to provide 
evidence as to practices and conditions in the industry. 
Such evidence could not be provided by a single company 
in some proceeding brought against it alone. 

A final reason why the present actions offer the only 
adequate remedy is the power of the court to grant interim 
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I 

relief by suspending the effective date of the Rule pending 
review. The desirability of such relief has twice been 
recognized by the district court and once by the Commis¬ 
sion itself. 

There is every reason of policy to permit these actions 
to continue in order that a question of the greatest public 
importance can be resolved at the earliest date. There has 
been no substantial reason urged by the Commission against 
review at this time. Instead, the Commission has raised 
various technical and legalistic reasons in an effort to avoid 
and suppress review but has not advanced one matter of 
fact, or one practical consideration why review should not 
be had now rather than later. It is submitted that no such 
reason exists. 


II 

The District Court has jurisdiction to entertain the 
present actions under Section 10 of the Administrative 
Procedure Act 

The applicable portions of Section 10 of the Adminis¬ 
trative Procedure Act, which governs these cases, are as 
follows: 


“Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to 
agency discretion— 

“(a) Right of Review —Any person suffering 
legal wrong because of any agency action or ad¬ 
versely affected or aggrieved by such action within 
the meaning of any relevant statute, shall be entitled 
to judicial review thereof. 

“(b) Form and Venue of Action —The form of 
proceeding for judicial review shall be any special 
statutory review proceeding relevant to the subject 
matter in any court specified by statute or, in the 
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absence or inadequacy thereof, any applicable form 
of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory in¬ 
junction or habeas corpus) in any court of compe¬ 
tent jurisdiction * * *. 

“ (c) Be viewable Acts —Every agency action 
made reviewable by statute and every final agency 
action for which there is no other adequate remedy 
in any court shall be subject to judicial review. 

• • • ft 


An analysis of Section 10 of the Administrative Pro¬ 
cedure Act shows that it gives plaintiffs a right to relief 
even if such right is not available under common law prin¬ 
ciples. This Act was intended to reform and liberalize 
administrative law, and represents a cumulative demand 
for a greater degree of judicial review of agency action. 
This has been acknowledged by the Supreme Court in sev¬ 
eral cases. Universal Camera Cory. v. NLRB, 340 U. S. 
474 (1951), and Wong Yang Sung v. McGrath, 339 U. S. 
33 (1950), presage that the Supreme Court will agree with 
the many decisions of the appellate courts on this subject. 
In Wong Yang Sung v. McGrath, supra, the Court stated, 
at pages 40-41: 

“The Act thus represents a long period of study 
and strife; it settles long continued and hard fought 
contentions, and enacts a formula upon which oppos¬ 
ing social and political forces have come to rest. It 
contains many compromises and generalities and, 
no doubt some ambiguities. Experience may reveal 
defects. But it would be a disservice to our form of 
Government and to the administrative process itself 
if the court should fail, so far as the terms of the 
Act warrant, to give effect to its remedial purposes 
where the evils it was aimed at appear.” (Emphasis 
supplied.) 

The federal courts are in virtually unanimous agree¬ 
ment that Section 10 provides for review of cases not 
previously reviewable. 





In Snyder v. Buck, 75 F. Supp. 902 (D. D. C. 1948), 
judgment vacated on other grounds, 85 App. D. C. 428, 
179 F. 2d 466 (D. C. Cir. 1948), aff’d 340 U. S. 15 (1950), 
Judge Holtzoff, after exhaustively surveying the legisla¬ 
tive history of Section 10 of the Administrative Procedure 
Act, stated: 

“The foregoing analysis irresistibly leads to the 
conclusion that every final agency action which is not 
in the realm of discretion, or in respect to which no 
statute precludes judicial review, and which ad¬ 
versely affects the legal rights of any person, is sub¬ 
ject to judicial review under the Administrative Pro¬ 
cedure Act. The form of review is any suitable or 
appropriate proceeding, unless an adequate remedy 
is otherwise provided by a special statute. A review 
may, for example, be had by an action for a declara¬ 
tory judgment, by an action for a restraining or man¬ 
datory injunction, by a petition for a writ of habeas 
corpus, or some other fitting remedy. This result 
necessarily subjects to judicial review a large group 
of administrative actions which previously could not 
have been reexamined or set aside by the courts. 
This category includes numerous determinations of 
private rights, in respect to which a writ of man¬ 
damus did not lie, because they involved functions 
that were not purely ministerial, but required a de¬ 
cision on questions of law or questions of fact by the 
administrative agency. On the other hand, the count¬ 
less diversified activities of executive and adminis¬ 
trative agencies that are committed to their discre¬ 
tion or that do not impinge on private rights, remain 
unaffected. Consequently, this interpretation of the 
Act, which appears to this Court to be inescapable, 
will not impede or interfere with the operations of 
the Government. On the other hand, it will extend 
the right of judicial review to all persons whose pri¬ 
vate rights are adversely affected by final agency ac¬ 
tion that is not discretionary in character and in 
respect to which no statute bars judicial review. 
This result seems sound and salutary. It is in the 
interest of protecting and safeguarding the rights of 
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the individual. In any event, it is clear that this is 
what the Congress intended to accomplish (Em¬ 
phasis supplied.) 

See also: 

Kristensen v. McGrath, 86 App. D. C. 48, 179 F. 
2d 796 (D. C. Cir. 1949), aff’d, 340 U. S. 162 
(1950); 

United States ex rel. Trinler v. Carusi, 166 F. 2d 
457 (3d Cir. 1948), decree vacated on other 
grounds, 168 F. 2d 1014 (3d Cir. 1948); 
Podovinnikoff v. Miller, 179 F. 2d 937 (3d Cir. 
1950); 

Prince v. Commissioner, 185 F. 2d 578 (6th Cir. 
1950); 

Air Line Dispatchers Association v. National 
Mediation Board, 89 App. D. C. 24,189 F. 2d 685 
(D. C. Cir. 1951), cert, denied > 342 U. S. 849 
(1951); 

Zander v. Clark, 80 F. Supp. 453 (D. D. C. 1948), 
modified, 85 App. D. C. 334,177 F. 2d 649 (D. C. 
Cir. 1949); 

Unger v. United States, 79 F. Supp. 281 (E. D. HI. 
1948). 

In determining the application of Section 10 of the 
Administrative Procedure Act to the present case several 
of the prerequisites specified in the Section can be sum¬ 
marily disposed of. It cannot be seriously contended that 
“statutes preclude judicial review 7 V or that the rule is “by 
law committed to agency discretion 77 since that discretion 
is not an uncontrolled one. 8 This leaves but three questions: 

(1) Are plaintiffs suffering “legal wrong 77 due to the 
Bulef 


7 Air Line Dispatchers Ass'n v. National Mediation Bd., 89 App. D. G 24, 
189 F. 2d 685 (D. C Cir. 1951), cert, denied, 342 U. S. 849 (1951). 

8 Homovich v. Chapman, 89 App. D. G 150,191 F. 2d 761 (D. G Cir. 1951). 
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(2) Is the Rule “final agency action”? 

(3) Is there an adequate remedy in another court? 

First, it is clear that “the phrase ‘legal wrong’ means 
such a wrong as is specified in subsection (e)” of Section 
10 : 


“This subsection confers a right of review upon any 
person adversely affected in fact by agency action or 
aggrieved within the meaning of any statute ' * *. 
The phrase ‘legal wrong’ means such a wrong as is 
specified in subsection (e) of this section. It means 
that something more than mere adverse personal 
effect must be shown—that is, that the adverse 
effect must be an illegal effect. The law so made 
relevant is not only constitutional law but any and 
all applicable law” (Sen. Doc. No. 248, 79th Cong., 
2d Sess. 212, 276 (1946)). 

Some of the legal wrongs enumerated in Section 10(e) 
are: 

“. . . action, findings, or conclusions found to be (1) 
arbitrary, (2) contrary to the Constitution, (3) con¬ 
trary to statutes or short of statutory right, (4) 
without observance of procedure required by law, 
• # * (6) unwarranted by the facts so far as the 
latter are subject to trial de novo” 

It is obvious from an examination of the complaints in 
the present actions that most of the legal wrongs enumer¬ 
ated above have been alleged by plaintiffs with great par¬ 
ticularity and must be taken as admitted on the present 
proceedings. 

Further, the Senate Report quoted above makes it clear 
that for complete definition of the phrase “legal wrong” 
reference may be had to “any and all applicable law”. 
Congress has thus incorporated the body of common law 
cases which establish the meaning of the phrase by de- 
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fining the rights which are protected against intentional 
infringement These include contractual relationships and 
advantageous business relationships as well as the right 
to operate one’s business freely and without intentional 
interference from others. Truax v. Raich, 239 U. S. 33 
(1915); Dorchy v. Kansas, 272 U. S. 306 (1926); Shell OH 
Co. v. State Tire & OH Co., 126 F. 2d 971 (6th Cir. 1942). 

Second, the Buie is “final agency action ’ 9 as defined by 
Section 2(g) of the Administrative Procedure Act. But 
for the stay it would now be effective and operate on plain¬ 
tiffs. The Commission in prior proceedings has conceded 
this point. {Supra, p. 21.) 

Third, there is no other adequate remedy in any court 
for this action. The inadequacy of any other remedy has 
been clearly shown above (pp. 37-40). 

The only ground not yet disposed of which the lower 
court used as a basis to hold the Act inapplicable is that the 
agency proceeding “was not adversary”. This is clearly 
erroneous as Section 10(c) of the Act provides for review 
of “every final agency action” (defined in Section 2(g) as 
“the whole or part of any agency rule”). This encompasses 
rule making as well as adversary proceedings. 
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CONCLUSION 

It is apparent from the foregoing that ample basis 
exists for jurisdiction and that the present complaints 
state claims upon which relief can be granted. The 
decision below must be reversed and the complaints 
reinstated. 


Jan. 24, 1953 


Respectfully submitted, 


White & Case, 

By Lowell Wadmond 
14 Wall Street, 

New York 5, N. Y. 

J. Patjul Marshall 

By J. Paull Marshall 
528 Union Trust Building, 
Washington 5, D. C., 

Attorneys for The B. F. Goodrich Company. 


Sullivan & Cromwell, 

By Arthur H. Dean 
48 Wall Street, 

New York 5, N. Y. 

Pheiffer, Stephens & Weaver, 

By H. Douglas Weaver 
Dupont Circle Building, 

Suite 1018, 

Washington 6, D. C., 

Attorneys for The General Tire & Rubber 

Company. 
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Cahill, Gordon, Zachby & Reindel, 

By Mathias F. Cobbea 
63 Wall Street, 

New York 5, N. Y. 

James E. Greeley 

By James E. Greeley 
Wire Building, 

1000 Vermont Avenue, N.W., 
Washington 5, D. C., 

Attorneys for The Goodyear Tire & Rubber 
Company, Inc. 

Sanders, Gravelle, Whitlock & Howrey, 

By Edward F. Howrey 
Shoreham Building, 

Washington 5, D. C., 

Attorneys for The Firestone Tire & Rubber 

Company. 

Arthur, Dry & Dole, 

By Paul H. Arthur 
1230 Sixth Avenue, 

New York 20, N. Y. 

Henry F. Butler 

By Henry F. Butler 
, 1511 K Street, N.W., 

Washington 5, D. C. 

Attorneys for United States Rubber Company. 

Baker, Hostetler & Patterson, 

1956 Union Commerce Building, 
Cleveland 14, Ohio 

Charles Walker 

By Charles Walker 
Edmonds Building, 

Washington 5, D. C., 

Attorneys for The Mansfield Tire & Rubber 
Company; Inland Rubber Corp.; Pacific Tire & 
Rubber Co. and Denman Rubber Mfg. Co. 

* 

[Signatures continued on following pages ] 
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Spence, Hotchkiss, Parker & Duryee, 

40 Wall Street, 

New York 5, N. Y. 

Whiting & Pavitt 

By William H. Pavitt, Jr. 

1625 Eye Street, 

Washington 6, D. C., 

Attorneys for Carlisle Corporation and 
Lee Rubber & Tire Corporation. 

Donald F. Pratt, 

215 N.E. 7th Street, 

Minneapolis 13, Minnesota 

Narvin B. Weaver 

By Narvin B. Weaver 
1346 Connecticut Avenue, 
Washington 6, D. C., 

Attorney for Durkee-Atwood Company. 

Slabaugh, Guinther & Pflueger, 

329 Second National Building, 

Akron, Ohio 

Morris, Kixmiller & Barr 

By John H. Pratt 
American Security Building, 
Washington 5, D. C. 

Attorneys for Seiberling Rubber Company. 

Kennefick, Bass, Letchworth, Baldy & Phillips, 
Marine Trust Building, 

Buffalo, New York 

Summers, O’Hara & Dorsey 

By John Bl Dorsey 
Commonwealth Building, 

1625 K Street, N.W., 

Washington, D. C., 

Attorneys for Dunlop Tire & Rubber Co. 


49 


A. D. Sappington, 

William W. Beckett, 

201 South Seventh Street, 

Columbia, Missouri 

James M. Desmond 

By James M. Desmond 
907 Hill Building, 

Washington, D. C., 

Attorneys for Missouri Farmers Association, Inc. 


Chadboubne, Hunt, Jaeckel & Bbown, 

70 Pine Street, 

New York, New York 

Lawbence C. Moobe 

By Lawbence C. Moobe 
1400 L Street, N.W., 

Washington, D. C., 

Attorneys for Western Auto Supply Company. 


PlCKBEL, SCHAEFFEB & EbELING, 

608 Gas & Electric Building, 

Dayton 2, Ohio 

Davies, Richbebg, Tydings, Beebe and Land a, 

By Raymond C. Cushwa 
1000 Vermont Ave., N. W., 
Washington 5, D. C. 

Attorneys for The Dayton Rubber Company. 






APPENDIX 


Quantity Limit Rule 203-1. 

Rule, Findings, Order and Statement of Basis and Purpose, 
and Minority Findings and Statement, 17 F. R. 

113, January 4,1952. 


TITLE 16—COMMERCIAL PRACTICES 

Chapter I—Federal Trade Commission 
Subchapter C—Regulations Under Specific Acts of Congress 

Past 310—Quantity Limit Rules Under Section 2 (A) 
or the Clayton Act as Amended by the Robinson- 
Patman Act. 

The Commission on November 20, 1951, made “Find¬ 
ings, Order (promulgating its Quantity-Limit Rule 203-1, 
to fix and establish a quantity limit as to replacement tires 
and tubes made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity, to be in full force 
and effect on and after April 7, 1952), and Statement of 
Basis and Purpose”; said quantity-limit rule 203-1 being 
as follows: 

§310.1 Quantity-Limit Rule 203 - 1 , to fix and establish 
a quantity limit as to replacement tires and tubes made of 
natural or synthetic rubber for use on motor vehicles as a 
class of commodity. The quantity limit as to replacement 
tires and tubes made of natural or synthetic rubber for use 
on motor vehicles as a class of commodity is twenty thou¬ 
sand (20,000) pounds ordered at one time for delivery at 
one time. 

(Sec. 6, 38 Stat 722; IS U. S. C. 46. Interprets or applies sec. 2 (a), 49 
Stat 1526; 15 U. S. C 13 (a)). 


[la] 




Said “Findings, Order, and Statement of Basis and 
Purpose”, together with the minority findings and state¬ 
ment of Commissioner Mason, follow: 

Findings, Obdeb, and Statement of Basis and Pubpose. 

Pursuant to the provisions of section 2 (a) of the Clay¬ 
ton Act, as amended by the Robinson-Patman Act (U. S. C., 
Title 15, sec. 13), the Federal Trade Commission, after due 
investigation and hearing to all interested parties in accord¬ 
ance with the provisions of Rule XXX of its Rules of 
Practice (16 CFR 2.30) and of section 18 of its General 
Procedures (16 CFR 7.11), finds, orders and states as fol¬ 
lows with respect to replacement tires and tubes made of 
natural or synthetic rubber for use on motor vehicles as a 
class of commodity: 

Findings . 1. Available purchasers in the greater quan¬ 
tities of annual dollar volumes of six hundred thousand 
(600,000) dollars and more are so few as to render differen¬ 
tials on account thereof unjustly discriminatory against 
purchasers in smaller quantities and promotive of monopoly 
in the lines of commerce in which the sellers and pur¬ 
chasers, respectively, are engaged. 

2. The carload quantity of twenty thousand (20,000) 
pounds ordered at one time for delivery at one time is the 
quantity upon which the maximum differentials on account 
of quantity should be granted, that quantity being the 
reasonable maximum as to which there will be a sufficient 
number of available purchasers so as not to render such a 
maximum differential unjustly discriminatory against pur¬ 
chasers in smaller quantities and promotive of monopoly 
in the lines of commerce in which the sellers and purchasers, 
respectively, are engaged. 

3. For the purpose of preventing or lessening unjust 
discrimination against purchasers of smaller quantities and 
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promotion of monopoly in the lines of commerce in which 
the sellers and purchasers, respectively, are engaged, it is 
reasonably necessary to fix and establish the quantity of 
twenty thousand (20,000) pounds ordered at one time for 
delivery at one time as the quantity limit so that said sec¬ 
tion of said Act shall not be construed to permit any greater 
differential based on quantity than that based on such 
quantity limit. 

It is therefore ordered, That the following rule, which 
may be cited as Quantity-Limit Rule 203-1, to fix and estab¬ 
lish a quantity limit as to replacement tires and tubes made 
of natural or synthetic rubber for use on motor vehicles as 
a class of commodity be, and it hereby is, promulgated to 
be in full force and effect on and after April 7, 1952: 

The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand (20,000) 
pounds ordered at one time for delivery at one time. 

Statement of Basis and Pubpose of Quantity-Limit 

Rul& 203-1. 

1. Statement with Respect to First Finding. This pro¬ 
ceeding is concerned with and includes only replacement 
tires and tubes made of natural or synthetic rubber for use 
on motor vehicles as a class of commodity. Tires and tubes 
are used in their ordinary and common meaning to refer to 
casings, tires, and tubes made in any part of natural or 
synthetic rubber which individually or in any combination 
are designed for use or used as the tread on the wheels of 
motor vehicles which operate either on or off the road. By 
motor vehicles is meant any passenger, farm, commercial, 
or industrial vehicle or machine which is itself powered 
by a motor or engine or which is or is designed to be 
functionally attached to any vehicle or machine so powered. 
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The tires and tubes covered are called replacement to dis¬ 
tinguish them from original equipment tires and tubes which 
are not included. Original equipment tires and tubes are 
those which are used by the manufacturer of a motor vehicle 
to equip such vehicle and which are components or acces¬ 
sories of such vehicle when it is first sold. 

Replacement tires and tubes made of natural or syn¬ 
thetic rubber for use on motor vehicles (hereinafter some¬ 
times referred to as tires) are purchased in annual dollar 
volumes up to almost fifty million dollars. Based upon 
frequency, such volumes appear to cluster within five 
ranges or volume brackets with fairly well-defined breaks 
as follows: 1 


Volume Brackets. 


Number: Range 

1 _Under $100,000. 

2 _$100,000 to $600,000. 

3 _$600,000 to $5,000,000. 

4 _$5,000,000 to $25,000,000. 

5 _$25,000,000 to $50,000,000. 


On the basis of annual dollar volume of purchases, the 
quantities within volume brackets three, four, and five are 
found to be the greater quantities to which the statute 
refers. With the median of the second volume bracket 
($350,000) being seven times larger than the median of the 
first ($50,000), quantities within the second also might well 
be considered to be one of the greater quantities; but there 
can be no doubt that quantities within volume brackets 
three, four and five are within that category when the 
medians of those volume brackets, respectively, are 56, 300 
and 750 times larger than the median of the first. 

1 See Table I of Appendix A of the Notice of Hearing (14 F. R. 6044), 
all of which appendix is incorporated herein and made a part hereof by 
reference. 
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As shown by the following table, ont of a total of 
48,198 purchasers only 63 or about 13/100 of 1% are avail¬ 
able as purchasers of such greater quantities: 


Volume brackets (No.) 

Number 

Percent 
of total 

1 

47,247 

888 

98.027 

2 

1.842 

3 

52 

.108 

4 

9 

.019 

5 

2 

.004 





Total _ 

48,198 

100.000 




Purchasers 


With but one deviation, average unit prices vary directly 
with volume. The following table sets forth the price 
differentials on quantities of tires in the several volume 
brackets as a percentage under the highest price. 


Price differentials 


Volume brackets (No.) 

Passenger 

Truck 

1 

0.0 to 16.0 

0.0 to 20.5 

2 _ 

18.5 

23.0 

3 

26.0 

32.0 

4 

28.5 

40.0 

S 

30.5 

38.5 



The Commission finds that the differentials on the 
greater quantities are in fact on account of quantity 
although, unlike those on the smaller quantities generally 
sold to dealers under quantity-discount schedules, they are 
not expressly stated to be on account of quantity but arise 
principally in connection with negotiated cost-plus contracts 
entered into between manufacturers and the few large 
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so-called mass distributors. If, in this proceeding or in 
proceedings to enforce the quantity-limit rule, it could be 
successfully contended that cost differences resulting from 
differing methods justified larger differentials on the 
greater quantities, the quantity-limit proviso would have 
the same loophole with respect to other-than-quantity 
differentials that unamended section 2 had with respect to 
quantity differentials. The administrative, judicial and 
legislative history of quantity differentials under the Clay¬ 
ton Act show that it was not the intent of Congress that the 
quantity-limit proviso should have such a loophole. 

Under unamended Section 2 of the Clayton Act differ¬ 
entials were permitted that made * 1 only due allowance for 
difference in the cost of selling or transportation’’, but 
those “on account of differences in # • • quantity” were 
allowed without regard to whether they were justified by 
differences in cost. In the Goodyear 2 case under that sec¬ 
tion, where a differential arising under a cost-plus contract 
could not be justified by differences in cost resulting from 
differing quantities, it was successfully contended by the 
respondent, contrary to the Commission’s position, that the 
discrimination was, nevertheless, on account of quantity 
and, for that reason, was not required to be cost justified. 
In holding that the differential was on account of quantity, 
factors negativing such a characterization were cast aside 
and ignored by the court because they were found to be 
naturally inherent where unusual volume (from thirteen to 
thirty-six times larger than the largest independent com¬ 
petitors) was expected to and did result. 5 

Thereafter, and with the Goodyear case as a major con¬ 
sideration, the cost proviso was amended and the quantity- 
limit proviso was added by the Robinson-Patman Act. 

3 In the Matter of The Goodyear Tire & Robber Company, 22 F. T. C. 
232 (1936). 

3 The Goodyear Tire & Robber Company v. Federal Trade Commission, 
101 F. (2d) 620, 624 (C C A. 6, 1939). 
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The amended cost proviso closed the loophole through 
which Goodyear had escaped by enacting that “nothing 
• • • shall prevent differentials which make only dne allow¬ 
ance for differences in cost • • • resulting from differing 
methods or quantities”. Under that language, two sepa¬ 
rate and distinct categories of differentials (one on 
“account of quantity”, and the other “on account of 
method”) are not recognized or created; but all differen¬ 
tials are limited to those that can be justified by differing 
methods, differing quantities, or both, with no necessity 
for distinction. 

In contrast to unamended Section 2 which did not cover 
differentials on account of quantity, the quantity-limit pro¬ 
viso is concerned only with such differentials. It follows 
that differentials which escaped the reach of unamended 
Section 2 because they were on account of quantity are, for 
that reason, clearly subject to the quantity-limit proviso. 
The fact that the amended cost-justification proviso per¬ 
mits differentials to be justified by differences in cost 
resulting from differing methods as well as from differing 
quantities does not affect that conclusion. There is, there¬ 
fore, no basis for any contention that the greater differ¬ 
entials under cost-plus contracts in this proceeding are not 
on account of quantity, for unusually large volumes resulted 
which in almost all instances averaged from 163 to 5,150 
times larger than the average of over 98% of the smaller 
dealers (see second table below). Such differentials are on 
account of quantity, a fortiori, it having been established 
in the Goodyear case that the greater differential under the 
cost-plus contract was on account of quantity, other consid¬ 
erations to the contrary notwithstanding, because an un¬ 
usually large volume (but only from thirteen to thirty-six 
times larger than the largest of the smaller dealers) 
resulted. Moreover, and by the same token, differentials 
under other methods or arrangements however designated 
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or justified are on account of quantity when greater quan¬ 
tities result. 

From the last table it appears that differentials ranging 
from 26 to 30.5 percent on passenger tires and from 32 
percent to 40 percent on truck tires are granted on the 
greater quantities to only 63 purchasers, constituting 
about 13/100 of 1 percent of the total or only slightly 
more than one in a thousand. The magnitude of such 
differentials is shown by the fact that a larger purchaser 
with a differential of 30 percent can profitably resell tires 
at a price about the same as the smallest purchasers pay 
for them. Under these circumstances such differentials 
must, inevitably, have a tendency to destroy the business of 
the many smaller purchasers; and they are, therefore, 
necessarily rendered unjustly discriminatory within the 
meaning of the statute by the fewness of the purchasers to 
whom they are available. 4 

Moreover, available purchasers in greater quantities are 
so few as to render differentials on such quantities promo¬ 
tive of monopoly in them. What has happened, and is in the 
process of happening, confirms what was not merely prob¬ 
able but almost inevitable in 1926 when there first appeared 5 
differentials substantially of the same kind and amount as 
are now available to a few purchasers in greater quantities, 
namely, an unmistakable trend of the smaller purchasers 
towards extinction and of the larger toward monopoly.* 

In 1926, when such a differential was first granted, 
the smaller purchasers (the traditional dealer-distributor 


4 The Providence Coal Company v. The Providence and Worcester Rail¬ 
road Co.. 1 L C. C 107. 117-118 (1887). 

8 In the Matter of The Goodyear Tire & Rubber Company, 22 F. T. C 
232, 293-294 (1936). 

•Federal Trade Commission v. Morton Salt Company, 334 U. S. 37, 60 
(1948). 
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group) supplied, about 90 percent of the physical units 
demanded by the replacement market. Four yeprs later in 
1930, after they had felt the full force of the differential in 
the hands of the large competitor, the dealer-distributor 
group’s position had slumped to 70 percent. In 1930 other 
manufacturers began granting similar differentials to other 
very large competitors of the small dealer-distributors, and 
eleven years later in 1941 only about 48 percent of the 
replacement market was being supplied by the dealer-dis¬ 
tributor channel. There is a hiatus in the figures for the 
war years of 1942 to 1945, inclusive, but those for 1946 
show that the dealer-distributors had recaptured during the 
war years about 4 percent of the market so as to hold about 
52 percent. In 1947, however, there was an indication that 
the downward trend in the position of the dealer-distribu¬ 
tors had started again, for in that year it slipped to slightly 
under 52 percent of the physical volume. 7 

In terms of dollar volume of purchases also, the figures 
show that in 1947 the smaller purchasers in the first (under 
$100,000) volume bracket, constituting more than 98 percent 
of the total, did only about 52 percent of the total replace¬ 
ment business. Making up the remaining approximately 48 
percent of the business done by less than 2 percent of the 
purchasers with dollar volumes over $100,000 was the some¬ 
what more than 18 percent done by about 1.85 percent of the 
purchasers in the second ($100,000 to $600,000) volume 
bracket and the substantially 30 percent done by 13/100 of 
1 percent of the purchasers in the greater quantities over 
$600,000 in the three largest volume brackets. The details 
are given in the following table: 


7 Ld£h, Automotive Tire Sales by Distribution Channels (1948), sub¬ 
mitted jointly by some of the largest tire manufacturers as a part of their 
Data, Views and Argument; In the Matter of The Goodyear Tire & Rubber 
Company, 22 F. T. C 232, 296-302 (1936). 
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or justified are on account of quantity when greater quan¬ 
tities result. 

From the last table it appears that differentials ranging 
from 26 to 30.5 percent on passenger tires and from 32 
percent to 40 percent on truck tires are granted on the 
greater quantities to only 63 purchasers, constituting 
about 13/100 of 1 percent of the total or only slightly 
more than one in a thousand. The magnitude of such 
differentials is shown by the fact that a larger purchaser 
with a differential of 30 percent can profitably resell tires 
at a price about the same as the smallest purchasers pay 
for them. Under these circumstances such differentials 
must, inevitably, have a tendency to destroy the business of 
the many smaller purchasers; and they are, therefore, 
necessarily rendered unjustly discriminatory within the 
meaning of the statute by the fewness of the purchasers to 
whom they are available. 4 

Moreover, available purchasers in greater quantities are 
so few as to render differentials on such quantities promo¬ 
tive of monopoly in them. What has happened, and is in the 
process of happening, confirms what was not merely prob¬ 
able but almost inevitable in 1926 when there first appeared* 
differentials substantially of the same kind and amount as 
are now available to a few purchasers in greater quantities, 
namely, an unmistakable trend of the smaller purchasers 
towards extinction and of the larger toward monopoly.* 

In 1926, when such a differential was first granted, 
the smaller purchasers (the traditional dealer-distributor 


* The Providence Coal Company v. The Providence and Worcester Rail¬ 
road Co., 1 L C C. 107, 117-118 (1887). 

0 In the Matter of The Goodyear Tire & Rubber Company, 22 F. T. C 
232, 293-294 (1936). 

•Federal Trade Commission v. Morton Salt Company, 334 U. S. 37, 60 
(1948). 
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group) supplied, about 90 percent of the physical units 
demanded by the replacement market. Four yeprs later in 
1930, after they had felt the full force of the differential in 
the hands of the large competitor, the dealer-distributor 
group’s position had slumped to 70 percent. In 1930 other 
manufacturers began granting similar differentials to other 
very large competitors of the small dealer-distributors, and 
eleven years later in 1941 only about 48 percent of the 
replacement market was being supplied by the dealer-dis¬ 
tributor channel. There is a hiatus in the figures for the 
war years of 1942 to 1945, inclusive, but those for 1946 
show that the dealer-distributors had recaptured during the 
war years about 4 percent of the market so as to hold about 
52 percent. In 1947, however, there was an indication that 
the downward trend in the position of the dealer-distribu¬ 
tors had started again, for in that year it slipped to slightly 
under 52 percent of the physical volume. 7 

In terms of dollar volume of purchases also, the figures 
show that in 1947 the smaller purchasers in the first (under 
$100,000) volume bracket, constituting more than 98 percent 
of the total, did only about 52 percent of the total replace¬ 
ment business. Making up the remaining approximately 48 
percent of the business done by less than 2 percent of the 
purchasers with dollar volumes over $100,000 was the some¬ 
what more than 18 percent done by about 1.85 percent of the 
purchasers in the second ($100,000 to $600,000) volume 
bracket and the substantially 30 percent done by 13/100 of 
1 percent of the purchasers in the greater quantities over 
$600,000 in the three largest volume brackets. The details 
are given in the following table: 

7 Leigh, Automotive Tire Sales by Distribution Channels (1948), sub¬ 
mitted jointly by some of the largest tire manufacturers as a part of their 
Data, Views and Argument; In the Matter of The Goodyear Tire & Rubber 
Company, 22 F. T. C 232; 296-302 (1936). 



10a 


• 

Volume (brackets) 

Purchasers 

Purchases 
(percent of 
total) 

Number 

Percent of 
total 

1 - - -. 

47,247 

98.027 

52.4 

2 

888 

1.842 

18.7 

3 . . 

52 

.108 

8.5 

4. 

9 

.019 

10.1 

5 

2 

.004 

10.3 

TotaL 

48,198 

100.000 

100.0 


The following table more completely reveals the over¬ 
shadowing size attained by the sixty-three purchasers of 
the greater quantities with the differentials available on 
such quantities. It does so by stating the size of the average 
purchaser in each volume bracket as a multiple of the size 
of the average purchaser in the smallest bracket, the size of 
the average purchaser in each of the volume brackets being 
calculated by dividing the percentage of the business done 
by all purchasers in each bracket by the number of such 
purchasers. 


Volume 

(bracket) 

Purchasers 

(number) 

Purchases: percent 
of total 

Relative 
size of 

Bracket 

Average 

average 

purchaser 

1_1 

47,247 

52.4 

0.001 

1 

2 

888 

18.7 

.021 

21 

3 

52 

8.5 

.163 

163 

4_ 

9 

10.1 

1.121 

1,121 

5 

2 

10.3 

5.150 

5,150 


Thus it appears that the average purchasers in the third, 
fourth, and fifth volume brackets are, respectively, 163,1,121 
and 5,150 times larger than the average purchaser in the 
first. The average purchaser in the second volume bracket 
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being 21 times larger than the average purchaser in the first, 
there is also a very substantial difference in size between 
them, but that difference is so dwarfed by the differences in 
size between the average purchasers in the three largest vol¬ 
ume brackets and the average purchaser in the smallest that 
the real giantism which prevails among the few purchasers 
of the greater quantities is emphasized. 

It is also evident that available purchasers in greater 
quantities are so few as to render differentials on such quan¬ 
tities promotive of monopoly in the line of commerce in 
which the sellers (manufacturers) of tires are engaged. 

Accompanying the decline in the market position of the 
many smaller purchasers and the rise in the market posi¬ 
tion of the few large purchasers which, as stated above, 
occurred between 1926 and 1947, was a substantial decline 
in the number of tire manufacturers, there having been in 
the neighborhood of 100 at about the beginning of that 
period and in 1947, on a corporate affiliation basis, only 
twenty-one. Moreover, in 1947 the replacement tire busi¬ 
ness had become highly concentrated among the remaining 
21 sellers, the seven largest manufacturers doing 86.3 per¬ 
cent of the total business, the seven next largest doing 11.1 
percent and the seven smallest doing 2.6 percent 

That the differentials on the greater quantities, which 
are rendered promotive of monopoly among the purchasers 
of such quantities by the fewness of such purchasers, are 
also, by the same token, rendered promotive of monopoly 
among sellers is shown by the fact that such monopolistic 
concentration among sellers increases as the size of the pur¬ 
chasers increases. This is revealed by the following table 
which shows the percentage of business in each volume 
bracket which is done by the seven largest, the seven next 
largest, and the seven smallest manufacturers: 




Bracket 

Purchasers 
percent in 
bracket 

Purchases 
percent in 
bracket 

Percent of business done 

in bracket by— 

7 largest 
manu¬ 
facturers 

7 next 
largest 
manu¬ 
facturers 

7 smallest 
manu- 


(1) 

98.027 

52.4 

84.2 

12.0 

3.8 

(2) 

1.842 

18.7 

85.1 

12.7 

2.2 

(3) 

.108 

8.5 

86.4 

13.2 

.4 

(4) _ 

.019 

10.1 

88.0 

10.0 

2.0 

(5) 

.004 

10.3 

97.3 

2.7 

.0 

All brackets 



86.3 

11.1 

2.6 

Total 

100.000 

100.0 


100 









From the above it appears that the seven largest manu¬ 
facturers do 84.2 percent of the business with the smallest 
purchasers in the first volume bracket and an increasing 
percentage as the size of the volume brackets increases 
until they do almost all (97.3 percent) of the business with 
the largest purchasers in the fifth volume bracket. Sub¬ 
stantially the contrary relationship exists between the 
seven smallest manufacturers and the purchasers in the 
five volume brackets. The seven intermediate manufac¬ 
turers are in an intermediate position, doing an increasing 
percentage of business through the first three volume 
brackets only, with a quite noticeable decline in the fourth 
volume bracket followed by a very sharp reduction in the 
fifth and largest. 

Although other factors may be and probably are 
involved, the inability of smaller manufacturers to par¬ 
ticipate or to participate more than they do in the business 
of purchasers in greater quantities is directly related to 
price. Thus the differentials on the greater quantities to 
the few available purchasers thereof is casually connected 
with the concentration of business in the hands of the larger 
manufacturers and with the decline in the number of manu- 
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facturers. It is very probable that this process continued 
even during the course of this proceeding subsequent to 
1947. From information before the Commission, it is 
warranted in believing that since 1947 two of the largest 
manufacturers were able to take away from a smaller 
manufacturer on a basis which directly or indirectly 
involved a lower price such a significant volume of business 
with a purchaser in greater quantities that the effect may be 
to threaten, within the foreseeable future, the continued 
independent existence of the smaller manufacturer. Simi¬ 
larly, the Commission is warranted in believing that since 
1947 some of the smaller of the twenty-one manufacturers, 
perhaps as many as four, ceased to function or to function 
independently, and that at least some of the latter have 
become affiliated with one of more of the larger manu¬ 
facturers. 

i, ■ • ' 

An affinity between sellers and purchasers based on size, 
such as exists in the replacement tire industry, has been 
aptly described by some economists as a “bilateral 
oligopoly”, which is a reciprocal relationship between a 
few large sellers and a few large purchasers operating to 
dominate the market for their mutual benefit and to the 
injury or destruction of the smaller sellers, the smaller pur¬ 
chasers, and the competitive system. * 

2. Statement with Respect to Second Finding . The 
principle of the quantity-limit proviso is that economies of 
mere size do not justify the risk of monopoly,* and its func¬ 
tion is to avoid that risk by preventing such economies from 
being reflected in price. It performs its function by limit¬ 
ing to a quantity fixed by the Commission the applicability 
of the cost justification proviso which states that price 
differentials are permitted which make only due allowance 
for differences in cost of manufacture, sale, or delivery 
resulting from differing methods or quantities in which 

8 H. R Rep. 2287, 74th Coog, 2d Sess^ March, 1936. ' . i 
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commodities are sold and delivered. With the quantity- 
limit in effect, differences in cost under the cost-justification 
proviso must and can only be used to support a price for 
a quantity smaller than the limit which is higher than a 
seller’s price for the quantity fixed as the limit; but such 
cost differences cannot be used to support a price for a 
quantity greater than the limit which is lower than a seller’s 
price for the quantity established by the limit. 

As legislative history shows,® the Interstate Commerce 
Commission has long applied the same principle to perform 
the same function. That Commission has prevented unjust 
discrimination against the many smaller merchants and 
promotion of monopoly among the few larger ones by refus¬ 
ing to sanction cost-justified rate differentials on quantities 
not within the scope of fairly small scale business. 

Such a quantity has never been stated as a volume of 
shipments over a period of time. 10 The Interstate Com¬ 
merce Commission has repeatedly held that such volume 
rates are in the nature of discounts in favor of large ship¬ 
pers and consignees and has rejected them because the 
quantity named would be arbitrary in any case. 11 

The quantity upon which the lowest rate may be charged 
has consistently been stated in terms of a single shipment. 
In the case of railroad transportation, this has typically 
been a single carload. 12 While economies accruing on a 
multiple-carload shipment are greater than those on a 
single carload, cost-justified rate differentials on multiple- 
carload shipments have been rejected (except where neces- 

9 H. R. Rep. 2287, 74th Cong., 2d Sess., March, 1936; Sen. Rep. 1502, 74th 
Cong., 2d Sess., February, 1936. 

10 The Providence Coal Company v. The Providence and Worcester Rail¬ 
road Co., 1 I. C C. 107 (1887); Books, Drugs, and Cotton Goods from New 
York to Chicago. 256 I. C. C. 85 (1943). 

11 Forwarder Rates Conditioned Upon Aggregates of Tonnage, Western 
Freight Association, 264 I. C. C. 225, 233 (1945). 

12 Anaconda Copper Mining Company v. Chicago & Erie Railroad Company, 
19 I. C. C 592 (1910); Sharfman, The Interstate Commerce Commission 
(1936), Vol. III-B, pp. 406-407. 
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sary to coordinate different modes of transportation) 13 
because of their tendency to promote monopoly in the hands 
of the relative few able to deal in multiple carloads. On 
the other hand, because of the increased number of patrons 
who usually can buy and sell in carloads, the obvious and 
substantial economies accruing on a single carload as com¬ 
pared to a less-than-carload shipment can be reflected in a 
rate differential with only a slight tendency to concentrate 
business. 14 Where the usual situation does not exist and 
only a relative few can deal in a carload, the Interstate 
Commerce Commission has insisted that all quantities move 
at the same rate. 15 

The tire industry has designated 20,000 pounds as a 
carload quantity, and as such it has been the basis of a 
carload discount. In finding that the carload quantity of 
20,000 pounds ordered at one time for delivery at one time 
(rather than some annual dollar volume of purchases less 
than $600,000) is reasonably the maximum quantity as to 
which there will be a sufficient number of available pur¬ 
chasers in addition to the objectionable few of 63 so as not 
to render by maximum differential justified by savings in 
cost unjustly discriminatory or promotive of monopoly, 
the Commission has applied the principle of the quantity- 
limit proviso as the Interstate Commerce Commission has 
applied the same principle to accomplish the same purpose. 

The judgment of this Commission, like that of the 
Interstate Commerce Commission, is that discounts based 
on volume of transactions over a period of time are arbi¬ 
trary and that those based on single transactions are not. 1 * 
Moreover, in recent litigation involving price discrimina- 

13 Molasses from New Orleans, La., to Peoria and Pekin, Ill., 235 I. C. C. 
485 (1939). 

«Id. at 497. 

15 Planters' Compress Company v. Cleveland, Cincinnati, Chicago & St. 
Louis Railway Company, et al., 11 I. C. C. 382 (1905). 

13 See, for example: In the Matter of H. C. Brill Co., Inc.. 26 F. T. C. 
666 (1938); In the Matter of Simmons Company, 29 F. T. C. 727 (1939). 
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tion under section 2 of the Clayton Act, it has been 
judicially recognized that volume discounts reduce costs 
to purchasers on a basis which is ultimately their size 
whereas the incidence of a carload discount is not arbi¬ 
trarily determined by the size of the purchasers but depends 
upon an obvious difference in handling and delivery costs, 
with it being “not merely probable” but “almost inevita¬ 
ble” that volume discounts would accelerate the trend of the 
larger purchasers towards monopoly and the smaller 
towards extinction. 17 In addition, cumulative volume dis¬ 
counts have a substantial tendency to eliminate competition 
and promote monopoly among sellers by causing pur¬ 
chasers to buy all of their requirements from only one 
seller. 18 

A multiple-carload quantity is rejected as a limit under 
the quantity-limit proviso for the same reason that it is 
rejected as a limit for freight rate differentials. As has 
been pointed out above, multiple-carload rates have not been 
authorized because they are rendered unjustly discrimina¬ 
tory and promotive of monopoly by the fewness of available 
shippers and consignees of multiple carloads. It should 
follow from that alone that a price differential on such a 
quantity is obnoxious for the same reason. That available 
purchasers of multiple-carloads are objectionably few in 
fact is supported by 1947 data now to be discussed with 
respect to the number of available purchasers of a carload 
quantity of 20,000 pounds. 

These data show that among a representative group 
of dealers with annual dollar volumes ranging up to about 
$350,000, the number of carload purchasers and the number 
of carloads, as a percentage of volume, bought by them 
varied directly with volume. While substantially all car- 
. loads were bought by dealers with annual volumes in excess 

17 Federal Trade Commission v. Morton Salt Company, 334 U. S. 37, 60-61 
(1948). 

18 In the Matter of Simmons Company, 29 F. T. C. 727, 742 (1939). 
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of $35,000, all of them within that group did not buy in 
carloads and all carload-purchasers among them did not 
buy all of the requirements in carloads. Only about 5 per¬ 
cent of the dealers with volumes from $35,000 to $100,000 
bought carloads, whereas about 25 percent of those with 
volumes over $100,000 did so. The percentages of volume 
bought in carloads by the carload purchasers in the $35,000 
to $100,000 bracket increased from about 25 percent at the 
bottom to about 40 percent at the top. The same per¬ 
centages for the $100,000 to $350,000 bracket ranged from 
about 50 percent at the bottom to about 75 percent at the 
top. More than 93 percent of all carloads going to the 
group were bought by the carload purchasers with volumes 
over $100,000. 

These data cannot properly be, and are not, considered 
as precisely revealing the facts as to the actual number of 
carload purchasers and purchases in 1947 or as a basis for 
precisely forecasting what such facts will be with a 20,000 
pound quantity limit in effect They do, however, strongly 
support broad inferences which the Commission makes. It 
is inferred that all of the few purchasers with annual 
volumes of $600,000 and over should be able to buy an or 
substantial all of their requirements in carload lots of 
20,000 pounds, and that they alone could buy in multiple- 
carload quantities in any substantial degree. If is also 
inferred that the overwhelming majority of additional car¬ 
load purchases win be made by some but substantial less 
than aU of the purchasers with annual volumes between 
$100,000 and $600,000. 

It being necessary to have as available purchasers of the 
quantity fixed by the limit some of those with an-nnal vol¬ 
umes in the $100,000 to $600,000 bracket so as to eliminate 
the objectionable fewness, the quantity established by the 
rule determines how many there should be, not precisely 
by naming an annual volume somewhere between $100,000 



f 


18a 

and $600,000 that would be arbitrary in its inclusion and 
exclusion, but flexibly by establishing the quantity ordered 
at one time for delivery at one time which is not beyond 
reach of purchasers generally in that volume bracket and 
as to which there are obvious savings in handling and 
delivery costs. 

The fact that relatively few purchasers with annual 
dollar volume between $35,000 and $100,000, mostly those 
with volumes approaching the larger figure, will also be 
available as purchasers of 20,000 pounds carload quantities 
does not increase the number of available purchasers there¬ 
of sufficiently to justify eliminating them by the only device 
that would do so with more exactness. For it could only 
be so done by fixing an annual dollar volume of $100,000 
as the limit, and this would arbitrarily exclude all pur¬ 
chasers of smaller volumes even though they purchased in 
the cost-saving carload quantity and would arbitrarily 
include all purchasers of greater volumes even though they 
did not. The relative certainty that almost none of the 
purchasers with annual volumes less than about $35,000, 
numbering about 32,000 and constituting about two-thirds 
of the total, will be available as purchasers in 20,000 pound 
lots makes it clear the carload quantity is not too large. 

3. Statement With Respect to Third Finding. Just as 
the Clayton Act was shown by the Commission in the Good¬ 
year Tire case 1 * to require the cost proviso of the amending 
Robinson-Patman Act to close the loophole with respect to 
the necessity for justification on a cost basis of all differen¬ 
tials, so the cost-justification proviso of the Robinson- 
Patman Act has been shown by the Commission in the 

19 In the Matter of The Goodyear Tire & Rubber Company, 22 F. T. C 
232 (1936); Goodyear Tire & Rubber Co. v. Federal Trade Commission. 92 
F. (2d) 677 (C C. A. 6, 1937) : Federal Trade Commission v. Goodyear Tire 
& Rubber Co., 304 U. S. 257 (1938); Goodyear Tire & Rubber Co. v. Federal 
Trade Commission, 101 F. (2d) 620 (C. C. A. 6, 1939): cert denied Federal 
Trade Commission v. Goodyear Tire & Rubber Co., 308 U. S. 557 (1939). 
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United States Rubber Tire case 20 and in this proceeding to 
reqnire the issuance of a quantity limit to dose the loophole 
with respect to differentials which adversely affect compe¬ 
tition in the manner specified by the quantity-limit proviso. 
Both of those cases attempted to prevent the development 
of the conditions which now prevail with respect to price 
discrimination in the replacement tire industry. The Good¬ 
year case failed because the unamended statute permitted 
any price differentials so long as different quantities were 
involved, regardless of their adverse effect upon competi¬ 
tion. The United States Rubber case has been relatively 
ineffectual because, in the absence of a quantity limit, the 
amended statute permits price differentials on greater 
quantities which are rendered unjustly discriminatory and 
promotive of monopoly by the fewness of available pur¬ 
chasers of such quantities so long as they are substantially 
justified by differences in cost. The sponsor of the Robin- 
son-Patman Act in the Senate cited the factual pattern in 
the Goodyear case as necessitating the enactment of the 
quantity-limit proviso. 21 It did. 

Unless the Clayton Act as amended by the Robinson- 
Patman Act is implemented by this quantity-limit rule, it 
is relatively certain that the conditions with respect to price 
discrimination which now prevail and which began to 
develop as early as 1926 in the replacement tire industry 
will continue and worsen. With the rule in effect, such may 
not be the case and the contrary may happen. In any event 
the capacity of the Act should be exhausted in an attempt 
to remedy the evil. This will be accomplished by the 
promulgation of the rule and, if necessary, the institution 
of proceedings to enforce it under complaints against 


80 In the Matter of United States Robber Company, et al., 28 F. T. C. 1489 
(1939). 

21 Remarks of Senator Robinson, 80 Cong. Rec. 6429 (April 30, 1936). 
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sellers, purchasers, or both, charging violation of section 2 
as implemented by it. 

Issued: December 13,1951. 

By the Commission. 

[seal] D. C. Daniel, 

Secretary. 


Minority Findings of Commissioner Mason 

Pursuant to the provisions of section 2 (a) of the Clay¬ 
ton Act as amended by the Robinson-Patman Act, the 
majority of the Federal Trade Commission made its find¬ 
ings and order with statement of basis and purpose, in this 
proceeding. The minority files this, its findings, together 
with statement of basis and reasons. 

findings 

1. The facts available in this proceeding are not such 
as to reasonably demonstrate that purchasers in quantities 
greater than 20,000 pounds ordered at one time for delivery 
at one time are so few as to render differentials on account 
thereof unjustly discriminatory or promotive of monopoly. 

2. The facts available in this proceeding are not such 
as to reasonably demonstrate that there is a fewness of 
purchasers within the meaning of the statute. 

3. The facts available in this proceeding are not such 
as to reasonably demonstrate the existence of conditions 
promotive of monopoly in the manufacture or distribution 
of replacement tires and tubes. 

4. The facts available in this proceeding are not such 
as to demonstrate the existence of any reasonable relation¬ 
ship between the quantity of $600,000 annual volume and 
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the quantity of 20,000 pounds ordered at one time for 
delivery at one time. 

STATEMENT OF BASIS AND REASON FOB THE ABOVE FINDINGS 

Congress gives us the power to issue rules fixing quan¬ 
tity limits only where purchasers in greater quantities are 
so few as to render differentials on account thereof unjustly 
discriminatory or promotive of monopoly. When we fix 
such a quantity limit, the effect of our action is to prevent 
a seller from passing on, by an appropriate price reduc¬ 
tion, economies that may be achieved from the sale of a 
larger quantity than we have fixed. Thus wherever we fix 
a quantity limit we reject efficiency for the sake of avoiding 
damage to competition arising out of price differences. 
We are not supposed to use this power except where the 
danger to competition is clearly in excess of that which 
justifies an ordinary price discrimination proceeding, and 
where no smaller remedy will avert that danger. We were 
expected to proceed first in the regular way by complaint 
and order to cease and desist, and to invoke a quantity limit 
only where experience showed that other remedies provided 
in the Act were insufficient. 

In saying that ordinary proceedings under Section 2 (a) 
of the Clayton Act should have been used prior to recourse 
to the quantity limit proceeding, I do not want to be under¬ 
stood as modifying or withdrawing what I have said else¬ 
where about the public policy underlining such proceeding 
against price discrimination. It is the task of a Commis¬ 
sioner to enforce the law whether or not he thinks it wholly 
wise but to enforce it in the manner that Congress has pro¬ 
vided. Congress provided for price discrimination pro¬ 
ceedings and intended, I think, that their possibilities be 
exhausted before the quantity limit is invoked. My con¬ 
cern is that even from a point of view wholly sympathetic 
to the present law of price discrimination, this instant 
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quantity limit rule is untenable. I see no sense in attacking 
efficiency which the Congress attempted to protect, at least 
until the remedies which are designed to be consistent with 
efficiency have been tried and found wanting. 

In establishing the quantity limit rule for replacement 
tires and tubes, the majority is showing no such restraint. 
The Commission has undertaken only two significant price 
discrimination cases against the tire manufacturers. In the 
first of these, the Commission’s order was overruled on 
appeal on grounds that have ceased to exist because of the 
subsequent passage of the Robinson-Patman Act. The 
second case resulted in an order in 1939 against United 
States Rubber Company. The majority now says that this 
order “has been relatively ineffectual”; but the Commis¬ 
sion has made no field investigation to determine what have 
been the effects of that order, nor whether that order has 
been observed, nor whether new abuses by the same com¬ 
pany call for a new proceeding. The Commission has not 
made field investigation of the facts as to the pricing prac¬ 
tices of other tire manufacturers and has not attempted 
to correct whatever abuses there may be in these practices 
by the ordinary process of complaint and order. Instead, 
it has undertaken the present quantity limit proceeding 
without first exhausting its powers to require offenders to 
cease and desist from price discriminations that are 
unlawful. 

Because of this failure to reserve the quantity limit pro¬ 
cedure for its intended function, the rule now promulgated 
will deprive distributors and consumers of whatever econo¬ 
mies there are in large transactions when there may be no 
necessity for such deprivation. 

Moreover, the failure to undertake preliminary field 
investigation has meant that upon most important points 
reliable information is lacking, so that the Commission has 
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found it necessary to proceed on a basis of inference based 
upon fragmentary facts. 

The facts, or alleged facts, upon which the majority 
relied in promulgating this rule were derived from two 
sources. One of these was an inquiry by mail, addressed 
to tire manufacturers and distributors. The other was an 
opportunity for interested parties to present * 1 data, views, 
and arguments,” followed by a public hearing lasting for 
parts of four days and covering 402 double-spaced pages 
of typed transcript. This is a slender basis upon which to 
reconstitute the price structure of a major industry. 

Moreover, the procedure that was followed deprived the 
Commission of the full benefit that might have been attained 
from this limited body of information. Comprehensive and 
carefully analyzed summaries of the data submitted to the 
Commission in response to its mail inquiries were never 
made a part of the public record. Instead, the factual 
information was disclosed to interested parties only in the 
form of a notice of hearing and an attached factual appen¬ 
dix, which together filled less than two pages of the Federal 
Register. The allegations of fact contained in the appendix 
consisted partly of ultimate conclusions as to the facts 
and partly of summary statements, primarily statistical in 
nature, unaccompanied by explanations of the types of data 
relied upon and the statistical methods used in developing 
those summaries. Except in this document the information 
upon which the majority has relied was not exposed to pub¬ 
lic criticism or supplementation. 

The result of this cursory method of disclosing the fac¬ 
tual basis for the proposed rule was that interested parties 
who opposed the rule did not have an adequate opportunity 
to examine and criticize the Commission’s allegations of fact 
and the Commission was thereby deprived of an adequate 
testing of these allegations. The statements submitted by 
interested parties prior to the public hearing and the argu- 
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ments made at the public hearing undertook to challenge 
the Commission’s statistical methods and conclusions as to 
such matters as the total number of customers and the total 
amount of replacement tire sales; the classes and class 
boundaries appropriate to a classification of customers 
according to the volume of their purchases; the average 
prices paid by purchasers in each volume class; the avail¬ 
ability of carload purchasers; the profits and margins of 
various classes of distributors; and other similar matters. 
In the absence of knowledge about the statistical methods 
used by the Commission and about the character of the basic 
data, the critics were forced to rely upon their guesses as to 
what the Commission probably did and were often incorrect 
in these guesses. What the Commission had actually done 
was not exposed in a way which provided the benefit of 
informed criticism. 

One example will serve to illustrate this characteristic 
of the public record. The Commission’s statement in the 
Federal Register indicated that the 21 tire manufacturers 
from whom it had obtained data had a total of 48,198 cus¬ 
tomers for replacement tires. The four largest manufac¬ 
turers employed an agent to compile the figures of their own 
sales into aggregates, and found that after eliminating 
duplications, these four companies alone had more than 
50,000 customers. Thereupon they challenged the validity 
of the Commission’s report of slightly more than 48,000 
customers for 21 manufacturers. The fact is that the reports 
received by the Commission from these 21 manufacturers 
aggregated about 90,000 purchasers of replacement tires, 
but that the data available to the Commission did not include 
the names of purchasers with annual dollar volumes of less 
than $100,000, and that the Commission reduced the figure 
of 90,000 to slightly more than 48,000 on the basis of an 
estimate of the number of duplications among the smaller 
purchasers, this estimate being derived from certain dealer 
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reports to the Commission as to the number of manufac¬ 
turers from whom they bought and from certain estimates 
current in the tire industry as to the percentage of dealers 
who buy from more than one manufacturer. Since the par¬ 
ticipants in the public hearing were not informed that the 
figure 48,198 was an estimate, much less how the estimate 
had been made, their comments as to whether or not the 
estimate was reasonable and as to the effect of any error 
which it might contain upon the proposed rule were not 
and could not be of a kind that assisted the Commission in 
reaching a decision. 

Interested parties who objected to the Commission’s 
proposed rule made formal demand that the Commission 
give them an opportunity to introduce evidence which they 
believed would demonstrate the undesirability of the rule. 
While the Commission permitted them to file 4 * data, views, 
and arguments,” it did not grant the request that the allega¬ 
tions of fact contained in the documents filed be subjected 
to the processes of verification and cross examination which 
convert such allegations into credible evidence, nor did it 
establish any alternative procedure sufficient to test the 
reliability of these allegations. Interested parties argued 
that, in the absence of the right to introduce evidence and 
prove its validity, the Commission must treat as facts all 
statements of fact as to which offers of proof were made. 
Interpreting the proceeding as legislative, the Commis¬ 
sion has not done this; but the majority, without establish¬ 
ing alternative procedures for testing the factual allegations 
for which such offers of proof were made, has rejected or 
ignored allegations which, if correct, would demonstrate 
that there is no need for any quantity limi t rule and that 
the rule now promulgated is objectionable. 

It is possible that the record might have been brought 
to a more satisfactory state if the Commission had granted 
the request of various applicants for an opportunity to 
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offer argument in rebuttal to statements made at the hear¬ 
ing. However, no such rebuttal was permitted in spite of 
the fact that at least one applicant, a representative of 
Goodyear and Kelly-Springfield, was entitled to an oppor¬ 
tunity for rebuttal under the terms of the Commission’s 
notice of hearing as published in the Federal Begister on 
December 16, 1949. 

Instead of attempting to clarify the facts by such means, 
the Commission limited its further consideration of conflict¬ 
ing factual statements to staff memoranda that did not 
resolve them. For example, the Commission’s brief state¬ 
ment in the Federal Begister contained a table indicating 
the percentage of total purchases of tires and tubes by 
buyers in each volume bracket, which was bought, respec¬ 
tively, from the seven largest manufacturers, the seven 
manufacturers intermediate in size, and the seven smallest 
manufacturers. Upon the basis of these figures, it was 
argued on behalf of the rule that there was an affinity 
between the largest distributors and the largest manufac¬ 
turers. This point was challenged on behalf of the four 
largest manufacturers on the basis of a computation of 
their own aggregate sales to customers in the various vol¬ 
ume brackets, from which they concluded that they sold a 
smaller percentage of the requirements of the larger cus¬ 
tomers than of the smaller customers, and that, therefore, 
the opposite statistical result which appeared in the Com¬ 
mission’s figures for the seven largest manufacturers must 
be due to the smallest three of that seven. Neither the 
computation by these manufacturers nor their conclusion 
from it was challenged by the Commission’s spokesmen at 
the public hearing. The computation by the four manu¬ 
facturers was subsequently challenged, however, in a staff 
memorandum to the Commission which contained further 
computations of the Commission’s data purporting to show 
that the results for the largest four manufacturers were 
the same as those that the Commission had shown for the 
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largest seven and were diametrically opposite to those 
shown by the manufacturers’ computations. Thus, the 
Commission had before it a direct contradiction between 
two different computations of data supplied by the same 
four manufacturers, without any explanation of the origin 
or character of the contradiction. This fact was brought to 
the Commission’s attention in another staff memorandum. 
However, the Commission did nothing toward further clari¬ 
fication of the matter, and the majority, in its published 
statement, has accepted the original computation presented 
on behalf of the Commission in the Federal Register It 
has thus disregarded the alternative computation presented 
by the four manufacturers without taking steps to de¬ 
termine which of the two sets of figures is correct. 

This illustration is representative of various respects in 
which the staff memoranda, by which the Commission car¬ 
ried the debate upon the facts beyond the results of the 
public hearing, consisted merely in reiteration of positions 
taken by the Commission’s staff, sometimes with and some¬ 
times without additional supporting data. The majority 
of the Commission has made no effort to test the truth of 
allegations of fact submitted by interested parties except 
by comparing them with allegations of fact submitted by 
the Commission’s staff; and in these comparisons the ma¬ 
jority has apparently assumed that wherever there is a con¬ 
flict of such allegations, the Commission’s staff is neces¬ 
sarily correct. Thus the procedure has been inadequate to 
enable the Commission to determine wisely where the truth 
lies. 

Had the majority relied upon the public record alone, 
they could not have made their findings and promulgated 
their rule; for insofar as that record is concerned, the 
weight of the evidence supports those who object to the rule 
and appears to discredit the meager factual statements 


28a 


which the Commission included in the Federal Register as 
its basis for action. By accepting statements of fact that 
are not in the public record, the majority manages to make 
a prima facie case for disregarding many of the apparently 
significant criticisms that appear in the public record, and 
for reestablishing the apparent validity of some of the con¬ 
clusions of fact upon which they rely. But whether these 
reaffirmations of the case for the rule would in their turn, 
stand the test of criticism, nobody knows. For this reason, 
the procedure has been an arbitrary acceptance of the 
factual allegations that tend to prove the case for the rule 
and an arbitrary rejection of the factual allegations that 
tend to disprove it. This fact alone would constitute ade¬ 
quate ground for my dissent. 

But even if all of the allegations of fact in support of 
the rule were unquestioned, I could not accept this rule. 
The rule as promulgated is irrelevant to the proceeding 
and to the alleged facts. The majority has found that the 
63 buyers who purchase an annual volume of more than 
$600,000 of tires and tubes are so few as to render the dis¬ 
counts they receive unjustly discriminatory and promotive 
of monopoly. The logical inference from such a finding is 
that the Commission should prevent discounts derived from 
economies achieved through the purchase of larger annual 
volumes. The majority states that the 888 purchasers of 
annual volumes between $100,000 and $600,000 “might well 
be considered” among the few whose purchasers involve 
unjust discrimination or danger of monopoly. However, 
the majority does not undertake to establish a quantity 
limit at either an annual volume of $600,000 or an annual 
volume of $100,000, or, indeed, at any other annual volume. 
Instead, they discard the concept of annual volume, and 
along with it they necessarily discard, also, all of the evi¬ 
dence as to the effects of prices associated with all annual 
volumes, both large and small. They establish a quantity 
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limit, not in terms of annual volume, but in terms of a single 
purchase of a so-called carload. 1 

There is substantially nothing before the Commission 
that bears upon the effect of single purchases in quantities 
greater than a carload. No information is available as to 
how many buyers buy more than a carload in a single pur¬ 
chase. No information is available as to the difference in 
the prices paid by those who buy, in a single purchase, a 
carload or less and those who buy more than a carload 
(except that there are statements in the record to the effect 
that there was no carload discount in 1947, the year from 
which the Commission’s data are derived, and that the 
National Association of Independent Tire Dealers asserted 
at the hearing that there is now a two percent carload 
discount). There is nothing whatever in the record in the 
way of fact or allegation to show there is, or has been, 
jeopardy to competition from the fact that more than a 
carload is brought in a single transaction. The evidence pro 
and con, such as it is, all has to do with the effect of differing 
volumes of annual purchases and of differences in price 
associated therewith. 

The majority seeks to justify the carload rule on two 
grounds. One is that the Interstate Commerce Commission 
commonly applies a carload limit to quantity discounts upon 
freight rates. As to this line of argument, it is sufficient 
to say that the Interstate Commerce Commission presides 
over a regulated industry; that the peculiarities of trans¬ 
portation have long been recognized by the application of 

1 The quantity which is set as the limit is defined, not as an actual 
carload of tires, whatever it may weigh, but as an arbitrary weight of 20,000 
pounds, whether or not that amount fills a car. Tires of different sizes differ 
in bulk and weight so that there is no weight which always constitutes a car¬ 
load. In adopting 20,000 pounds as the equivalent of a carload, the majority 
have conformed to the customary language of the industry. They have, how¬ 
ever, destroyed any basis which they may have had for asserting that the 
discount upon the so-called carload is justified by economies in shipment due to 
freight rates. Although they have rejected rules based upon annual volume 
because the volume selected would be arbitrary, they have adopted a rule based 
upon an arbitrary amount bought in a single purchase. 
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special rules to transportation companies, which cannot be 
generalized into rules of conduct applicable to all business; 
and that the Congress has specified, without regard to the 
transportation acts, the particular findings which must be 
made in order to apply a carload limit to the tire industry. 

The other line of argument is that there is a loose correla¬ 
tion between carload purchases and annual volume bought. 
On the one hand, the majority states that practically no 
carload purchases are made by buyers with annual volumes 
below $35,000. On the other hand, they assert that the per¬ 
centage of carload purchases rises steadily with increasing 
annual volume until it reaches about 75 percent of total 
purchases at an annual volume of $350,000. 

This type of relationship is by no means sufficient to 
support the Commission’s carload rule. The critical annual 
volume, according to findings made by the majority, is 
$600,000, not $350,000. The Co mmi ssion has no information 
whatever as to the relation between carload purchases and 
annual volumes above $350,000. Moreover, the showing is 
that at all annual volumes between $35,000 and $350,000, 
some purchases are made in carload quantities or larger 
and some purchases in less than carloads. The majority 
does not indicate what effect upon competition may be 
anticipated with changing proportions of carload purchases. 
They offer neither fact nor finding to indicate what propor¬ 
tion of carload purchases is to be regarded as sufficient to 
make a purchaser a carload buyer; consequently, they offer 
no guidance as to the number of buyers in quantities greater 
than carload. Yet if the statutory requirements are met, 
these buyers in larger quantities must be so few that these 
larger quantities cannot safely be allowed to become a 
basis for discounts. 

The stubborn fact is that the Commission’s evidence all 
pertains to annual volume of purchase, that the majority’s 
finding as to the effect of discrimination pertains to annual 
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volume, and that upon the basis of this evidence and this 
finding, the majority is trying to fix a limit upon the amount 
that shall be bought in a single transaction without regard 
to whether that amount is associated with larger or smaller 
annual volumes. They ignore the relationship which the 
statute requires between the finding made and the rule 
itself. 

Thus, under the guise of fixing a quantity limit, they are 
endeavoring to force a revolution in the basis on which dis¬ 
counts are granted in the tire industry. This revolution 
would apply to large and small buyers alike and to sellers 
in their transactions with both classes of buyers. The 
majority does not suggest that purchasers of an annual 
volume of $100,000 are so few as to render discounts in 
recognition of this annual volume unjustly discriminatory 
or promotive of monopoly. However, under their quantity 
rule, a discount granted on the basis of an annual volume 
of $100,000 could not be justified by a showing that it merely 
reflected cost savings. This point has practical significance, 
for within the $100,000 volume bracket there appears to be 
a spread of about 16 percent on passenger tires and 20 
percent on truck tires between the lowest price and the 
highest price. 

The revolutionary effect of the rule appears clearly in 
its application to the pricing practices of Firestone Tire 
and Rubber Company as those practices were described at 
the public hearing. Firestone asserted that it has no cost- 
plus contracts and that its lowest price is available to any 
buyer who takes an annual volume of $250,000 a year. This 
annual volume is well within the figure of $600,000, which 
has been selected by the majority as the critical figure. If, 
therefore, the Commission were to announce a rule based 
upon its findings as to annual volume, the rule would not 
affect Firestone’s discount structure. The rule actually 
adopted, however, will require Firestone to discard its 
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volume discounts even though these are not subjected to 
attack in the majority finding, and instead to adopt a 
system of carload discounts, on pain of being no longer free 
to invoke the cost defense in a price discrimination proceed¬ 
ing. Firestone is not found to be doing anything harmful, 
but is nevertheless required to reform. 

There is no sound basis, however, even for a rule limiting 
the annual volume to which price concessions may be 
applied. Arguments of public policy may be advanced 
against developments in the distributive trades which sub¬ 
stitute a relatively small number of organizations doing 
business nation-wide for a much larger number of smaller 
concerns. But these arguments are for the Congress; our 
mandate is only to preserve competition. The mere fact 
of change in the scale upon which business is done is not 
automatic evidence of jeopardy to competition. Whether 
rightly or wrongly, the Congress wrote the statute in such 
a way that savings in the distributive process can be 
reflected in price difference except where the fewness of 
those who receive the lower prices is such as to be unjust or 
promote monopoly. 

In the present proceeding, the majority finds such 
objectionable fewness in the fact that there are 63 mass dis¬ 
tributors. The information before the Commission does 
not show over how much of the country each of these mass 
distributors does business nor how many of the .63 do busi¬ 
ness in competition with each other in each locality. The 
fact that they are mass distributors implies strongly that 
they do business over a wide area and perhaps throughout 
the nation. Since the distribution of tires takes place in 
local markets, the significant question in determining few¬ 
ness is not how many tire distributors there are in the 
nation as a whole but how many there are in effective com¬ 
petition with each other. Lacking any showing as to this 
fact, the Commission must assume that most, if not all. 
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of the 63 would be found in competition with each other 
in any local tire market which may be examined. Thus, 
the significant question before the Commission is whether, 
when a number of concerns approaching 63 compete with 
each other in a particular market, these concerns are so 
few as to create difficulties for the maintenance of competi¬ 
tion in that market. It is impossible to place an exact 
numerical value upon the concept of objectionable fewness, 
but surely concerns become few enough to endanger com¬ 
petition when their number is something on the order of 
three, six or nine and not something on the order of 63. 
If 63 competitors in a local market are to be regarded as 
few enough to raise an inference of a trend toward 
monopoly, such a trend must be inherent in the fewness of 
the companies in a large proportion of our manufacturing 
industries; for in 1947 there were 111 such industries that 
did not have as many as 63 concerns altogether. To regard 
so many enterprises as the objectionable few is to deprive 
the term “few” of reasonable meaning. 

The concept of price discrimination that has been used 
in this proceeding is equally loose. At first glance, the 
spread in prices from the highest to the lowest appears to 
be unusually wide, not only as between the smallest volume 
bracket and the largest but even within the smallest volume 
bracket. However, the price data that have been used in 
computing these spreads are not properly comparable. 
Prices paid by dealers at their own places of business, which 
include transportation charges, have been compared with 
prices paid by mass distributors at the factory door, which 
do not include transportation charges. No adjustment has 
been made for the fact that some mass distributors own 
the rubber from which their tires are made or the moulds 
in which the manufacture takes place, or waive the right 
enjoyed by the dealer to return defective tires. Less sig¬ 
nificant, but still worth noting, is the fact that no effort 
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has been made to distinguish between prices paid in whole¬ 
sale transactions by concerns that resell their tires to other 
dealers and prices paid in retail transactions by concerns 
that resell to the ultimate consumer. The evidence in the 
public record is not sufficient to permit such adjustments to 
be made, and it is questionable whether even the evidence 
in the Commission’s files would be adequate for the pur¬ 
pose. In the absence of these adjustments, however, the 
Commission does not have before it a correct showing of 
the size of the price advantages enjoyed by the larger 
buyers. 

Moreover, the majority has reasoned that every price 
difference which appears in the record reflects an equivalent 
advantage to the concern paying the lower price. Where 
some buyers pay the transportation and others do not, it 
is obvious that a price concession equal to the transporta¬ 
tion cost incurred by the buyer gives him no advantage 
at all. Similarly, he obtains no advantage from price con¬ 
cessions which merely recognize other items of expense that 
he may be required to assume. There was uncontradicted 
testimony at the public hearing that the larger distributors 
have higher expenses than the smaller dealers because they 
undertake a larger amount of wholesaling, and to this end 
carry a larger stock of the slower-moving tires. There was 
also uncontradicted testimony that mass distributors incur 
extra expenses for shipment, storage, assumption of risks 
of variation in quality, investment in materials and equip¬ 
ment, and various other items. There was also uncon¬ 
tradicted testimony at the hearing that mail order houses 
sell tires to the consumer more cheaply where they do 
not mount tires on wheels or give trade-in allowances 
for old tires. The majority have attempted no adjustment 
of their figures to take account of such considerations. 
Ignoring all such testimony, they have presumed that every 
reduction of the purchase price can be fully reflected in the 
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resale price or else constitutes an additional margin that 
can be used to enhance sales effort or profit. Consequently, 
they have made no satisfactory showing as to whether or 
not there are discriminations sufficient to affect competition 
adversely. 

The evidence before the Commission as to the dangers 
of monopoly in the manufacture and distribution of tires 
is so fragmentary and inconclusive as to be incapable of 
supporting a finding. 

The Commission has looked for a trend toward mo¬ 
nopoly both among tire distributors and among tire 
manufacturers. 

In the case of distributors the majority has attempted to 
show that the mass distributors have achieved dominance. 
Their own figures demonstrate, however, that the 63 con¬ 
cerns which they regard as the statutory few made, in the 
aggregate, not quite 29 percent of the purchasers of replace¬ 
ment tires and tubes in 1947. They have endeavored to 
lend weight to this unimpressive percentage by showing 
that the 63 distributors constitute a very small percentage 
of the total number of distributors and by showing that the 
average size of the distributors in the three largest volume 
brackets is, respectively, 163, 1,121, and 5,150 times larger 
than that of the average distributor in the smallest volume 
bracket. If this type of comparison is to be regarded as 
significant, it can be used to demonstrate a dangerous con¬ 
centration even in the most diffused of industries. The 
smallest farm, for example, may be a truck garden of 10 
acres, and the largest farm a Western ranch with 100,000 
acres; yet there is no monopolistic significance in the fact 
that the second is 10,000 times the size of the first. 

To bolster the conclusion that there is danger of monop¬ 
oly among distributors, the majority adopted certain fig¬ 
ures which were presented by some of the critics of the 
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proposed order at the public hearing. They find that the 
percentage of replacement sales made by independent 
dealers declined from about 90 percent in 1926 to about 48 
percent in 1941, rose to about 52 percent in 1946, and 
dropped to slightly less than 52 percent in 1947. They inter¬ 
pret these figures as evidence of a trend toward the destruc¬ 
tion of the independent due to the price concessions granted 
to the mass distributors. At the public hearing, other critics 
of the proposed order asserted that a part of the apparent 
decline was a statistical illusion, due to the fact that classes 
of distributors which were included in the independent 
dealer group in 1926 were reported separately in later 
years. They also asserted that a considerable part of the 
apparent decline of independent dealers reflected changes 
in the tire and automotive industries, such as the fact that 
tires became easier to install and were therefore bought 
more readily from gasoline filling stations and that the 
goodroads movements, together with the growth of motor 
travel, had led to the establishment of a large number of 
filling stations on the open highways where the volume of 
tire business was insufficient to support the old-fashioned 
kind of independent tire dealer. The majority has ignored 
these interpretations without determining their truth or 
falsity. 

But even if the trend figures are accepted without quali¬ 
fication, their significance for the present proceeding is far 
from clear. The decline in the status of the independent 
dealer took place between the 1920’s and the outbreak of 
the Second World War. The position of the independent 
dealer improved from 1941 to 1946, presumably because 
the scarcity of tires increased the demand for well-known 
brands and for careful service. The available figures cover 
only one year subsequent to 1946 and show a decline of only 
a fraction of one percent in that period. The pre-war trend 
can be plausibly projected into the postwar period on the 
presumption that the war represented aberration; and with 
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equal persuasiveness, conditions of postwar inflationary 
boom and of quasi-scarcity under the defense program can 
be presumed to supply a setting so different from that of 
the depression of the thirties as to make it improbable that 
the future of the tire industry will resemble its past. The 
downward trend upon which the majority relies ended ten 
years ago, except for a fractional change in a single year. 
The record of the public hearing contains uncontradicted 
statements that between 1937 and 1947 independent tire 
dealers doubled their sales of tires by number, tripled their 
dollar volume, and very nearly doubled their profit on sales. 

The record also casts doubt upon the assertion that the 
mass distributors threaten the existence of the so-called 
independents. Instead, there is asserted to be a considerable 
amount of cross-purchase between distributive channels. 
It is estimated by one of the manufacturers that about half 
of the filling stations acquire all or a major part of their 
tires from manufacturers and dealers rather than from 
oil company distributors and that about half of the business 
of the filling stations that distribute oil company brands 
consists of tires not promoted by the oil companies. There 
are also statements in the record that more than 1,400 
dealers bought their tires from Montgomery Ward, that 
nearly 6,000 dealers bought tires from 90 different retail 
chains, and that more than 40 percent of the United States 
tires sold to filling stations under arrangements with the 
oil companies were sold by tire dealers rather than by man¬ 
ufacturers. The majority have not sought to determine the 
facts concerning those assertions, but have given them no 
weight in reaching their conclusions. 

As to monopoly among manufacturers, the majority 
relies primarily upon a table which purports to show that 
the seven largest manufacturing companies, considered as 
a group, supply a larger proportion of the purchases by 
large distributors than of the purchases by small distribu- 
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tors. Even if this statement were unquestionably true, its 
significance would not be beyond dispute. However, its 
truth is far from clear. There is a direct contradiction 
between figures compiled by the Commission’s staff, which 
support the conclusion, and figures compiled by the four 
largest manufacturers, which tend to refute it. Moreover, 
the Commission’s figures do not withstand close analysis. 
Staff memoranda seeking to refute the figures submitted 
by the manufacturers assert that the largest seven manu¬ 
facturers supplied more than 88 percent of the total pur¬ 
chases of customers buying more than $100,000 a year, as 
compared with slightly more than 84 percent of the total 
purchases of customers buying less than that annual volume. 
But when the figures of the Commission’s staff for the 
individual manufacturers are analyzed, the picture changes. 
Three of the largest seven, including only one of the largest 
three, served the larger customers more heavily than the 
smaller customers. The other four of the largest seven, 
including two of the largest three, served the smaller cus¬ 
tomers more heavily than the larger customers. One of the 

seven manufacturers concentrated his sales verv heavilv 

•> • 

upon the larger customers and one very heavily upon the 
smaller customers. In the case of the others, the difference 
in either direction was relatively moderate. Thus, on the 
basis of the Commission’s own figures, the striking thing 
is not the uniformity with which large manufacturers serve 
mass distributors but rather the diversity with which cer¬ 
tain large manufacturers serve primarily the mass distrib¬ 
utors while others serve primarily the small distributors. 

The majority reinforce their finding of a danger of 
monopoly among manufacturers by findings as to the trend 
of manufacturing concentration over a period of time. They 
find that there were 100 manufacturers in 1926 and only 
21 in 1947, and that the seven largest did over 86 percent 
of the business in the latter year. They drew these figures 
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from statements submitted by interested parties; yet they 
have ignored a study submitted on behalf of the tire manu¬ 
facturers which asserts that in 1947 the largest four manu¬ 
facturers owned 65.5 percent of the total domestic assets 
of the rubber industry as compared with 73.3 percent in 
1938, and that in 1947 these four manufacturers made 68 
percent of the replacement sales of tires and tubes as com¬ 
pared with 67 percent in 1932. The majority also ignore 
uncontradicted assertions in the hearings that between 
1929 and 1938 the earnings of the smaller companies were 
higher than those of the larger companies. They have not 
chosen to take notice of figures made public by the Secre¬ 
tary of Commerce in 1949, which show that in 1947 the 
largest four manufacturers of tires and inner tubes shipped 
76.6 percent of the industry’s total value of shipments as 
compared with 80.9 percent in 1935, and that the largest 
eight of these concerns shipped 89.6 percent in 1947 as 
compared with 90.4 percent in 1935. Though these figures, 
like those upon which the majority rely, show a relatively 
high degree of concentration in the manufacture of tires 
and tubes, they tend to disprove the conclusion that there 
is a continuing trend toward monopoly in the tire manu¬ 
facturing industry. 

The majority have assumed, without determining on a 
basis of fact, that if there is a condition of oligopoly or an 
increasing concentration in the manufacture of tires and 
tubes, it is due to the existence of the mass distributors 
and to the influence of discriminatory price policies in 
selling to them. In making this assumption, they have 
ignored the testimony of one of the small manufacturers, 
Lee, at the public hearing, to the effect that without the 
oil companies as an intermediary to reach its 19,000 dealers, 
it would be unable to hold its business because of its inabil¬ 
ity to provide warehousing, sales, credit, and collection 
services. 
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In seeking to reinforce their conclusions concerning a 
trend toward monopoly among manufacturers, the majority 
says that information before the Commission warrants the 
belief that since 1947 two of the largest manufacturers have 
taken business away from a smaller manufacturer by lower 
prices in such quantity as to jeopardize the smaller con¬ 
cern’s independent existence, and also the belief that “per¬ 
haps as many as four” of the 21 manufacturers existing in 
1947 have ‘ * ceased to function or to function independently. * 9 
This is a striking example of the use of information not 
exposed to critical comment and therefore of uncertain 
validity. 

In summary, the majority have invoked the quantity 
limit proceeding improvidently before exploring the ade¬ 
quacy of other remedies. They have built their case upon 
alleged facts that have not been adequately tested by dis¬ 
closure and criticism. They have adopted a concept of 
fewness which, if it were generally applied, would mean 
that 111 American industries have so few enterprises as to 
be in danger of monopoly. They have used the conception 
of price discrimination so loosely as to deprive the record 
of valid price comparisons. They have exaggerated the 
importance of allegations supporting the view that there 
is danger of monopoly in the manufacture and distribution 
of tires and have ignored or minimized conflicting allega¬ 
tions, thereby arriving at the conclusion that such danger 
exists in the face of a record too weak to justify firm con¬ 
clusions. On this precarious basis they have found that 
economies in distribution must not be recognized as a basis 
for price concessions where such economies arise out of 
annual purchases in excess of $600,000 a year. By a tour de 
force they have then converted this conclusion into a justifi¬ 
cation for a rule preventing the recognition of economies 
that arise out of any annual volume of purchase, small or 
large, and limiting the cost justification to single trans- 
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actions not in excess of 20,000 pounds. The finding of the 
majority as to annual volume is not substantially supported 
by facts developed; their finding as to a carload limit is 
supported by no significant facts whatever. 

The statement which accompanies the rule clearly indi¬ 
cates that, in the opinion of the majority the effect of the 
rule is to preclude the justification of price concessions that 
are due to different methods of manufacture or distribution 
as well as of price concessions that are due to different 
quantities. The majority arrives at this result by two 
different roads. First, it assumes that any difference in 
method which is associated with the purchase of a large 
quantity is due to quantity. Thus it assumes that all of 
the price concessions based upon method of manufacture 
which are received by the mass distributors are covered by 
the rule, even though this rule is directed solely at price 
concessions based upon quantity. But the question whether 
a particular saving in manufacture or distribution is de¬ 
rived from a method of sale or delivery or from the quan¬ 
tity sold or delivered is a question of fact. I do not believe 
that the Commission’s fiat can arbitrarily destroy the 
difference in the two types of savings or that as to future 
cases the Commission can make a finding in announcing 
the rule and prior to examining the facts of each case and 
thus relieve itself of the duty to consider those facts and 
decide whether they show that a specific price concession 
is due to quantity or to method. 

The second road followed by the majority is to contend 
that when the statute was amended after the Goodyear 
case, the amendment made the quantity limit provision 
applicable to methods and quantities alike. This conclu¬ 
sion is reached on the ground that a different conclusion 
would be unwelcome because it might limit the applicability 
of the quantity limit rule. By a logic which I cannot follow, 
the majority concludes that the quantity limit proviso of 
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the statute is intended to cover methods as well as quan¬ 
tities, in the face of the fact that this proviso makes no 
reference to economies due to methods of sale or delivery 
and in this respect differs from the provision as to cost 
defenses that immediately precedes it in the text of the 
statute. I think the law means what it says rather than 
what the majority would have liked it to say. 

Even if the factual and legal justification for the quan¬ 
tity limit rule were sound, the promulgation of the rule 
would he regrettable because of the effects that are to be 
foreseen from it. The predictions of the majority as to the 
benefits of the rule are very modest. They say that with the 
rule in effect, the evil conditions in the replacement tire 
industry may not continue and worsen, and that in any 
event the capacity of the Act should be exhausted in an 
attempt to remedy the evil. If there are evils of price 
discrimination in this industry, a matter which has not been 
established in this proceeding, it may be that close study 
would enable the Commission to devise an appropriate 
remedy for them. 

The present rule, however, is no such remedy. The 
public hearing disclosed that there are already in the tire 
industry types of relationships not amenable to the quan¬ 
tity limit rule even under the Commission’s broad inter¬ 
pretation of its scope. One of these is the payment of sales 
commissions to oil companies on tire sales from manu¬ 
facturer to filling station in which the oil company does not 
take title to the tires. Another is the employment of the 
tire manufacturer by a mass distributor to manufacture 
tires for the distributor on contract in return for a pro¬ 
cessing fee, and without ownership of the tires or the 
materials by the manufacturer. There may be others. It 
is also obvious that some mass distributors already avoid 
the impact of the law of price discrimination by making 
their own tires or by contracting to take the entire output 
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of a manufacturer. A rale which prevents the buyer from 
obtaining the benefit of actual economies in distribution 
puts a premium upon the adoption of methods such as 
these designed to evade the rale. A collateral effect of 
such evasion will necessarily be the growth of vertical inte¬ 
gration in the tire industry, accompanied by an increase in 
the total size of the business units that undertake such 
integration. I cannot regard the use of the law to produce 
such results as a contribution to the maintenance of com¬ 
petition. 

It is obvious, too, that the promulgation of the rale 
may hurt various types of business enterprises which do 
not have the numbers and resources to make a forceful pre¬ 
sentation of their case. One tube manufacturer testified at 
the public hearing, for example, that when the lowest per¬ 
missible price applies to a carload of tires and tubes, the 
effect will be to induce the buyer of tubes to obtain them 
where he gets his tires, and that, in consequence, specialized 
tube manufacturers, like the witness, will be jeopardized. 

The National Grange and the Missouri Farmers* Asso¬ 
ciation filed objections to the proposed rule on the ground 
that it would interfere with the purchase of tires by coop¬ 
eratives and decrease the number of tire outlets. The 
North Carolina Motor Carriers Association opposed the 
rule on the ground that common carriers would be deprived 
of the benefits of economies inherent in their large pur¬ 
chases. 

Even the National Association of Independent Tire 
Dealers, which wants some quantity limit rale, opposed the 
one that is now issued; it asserted that if price concessions 
could not be made upon the basis of differences in methods 
of sale, manufacturers would cease selling to the smaller 
dealers and thereby decrease the bargaining power of these 
dealers in acquiring tires through the larger dealers. There 
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was also testimony that the use of company stores by 
manufacturers would be likely to increase. 

On behalf of the consumer it was argued that one effect 
of the rule would be to make it difficult for consumers who 
wished limited service at lower prices to buy tires on that 
basis. 

I hope that these fears are exaggerated. However, on 
their face they are at least as reasonable as the fears of 
the majority lest the independent tire dealers be destroyed 
by the mass distributors. It is a matter for regret that the 
Commission did not make an investigation solid enough to 
permit an evaluation both of the alleged dangers of not 
promulgating the rule and of the alleged dangers that 
would follow if the rule were promulgated. 

Even if there were facts upon which the majority could, 
without being arbitrary, base their findings that purchasers 
of quantities in excess of $600,000 annually were so few as 
to render differentials on account thereof unjustly dis¬ 
criminatory or promotive of monopoly, the rule which they 
are promulgating would, in my opinion, still be invalid. 
This is because there is no real relationship between the 
finding made and the quantity fixed in the rule itself. In 
order to support the rule the majority would have to find 
that purchasers of quantities greater than 20,000 pounds 
by single order for single delivery are so few as to make 
differentials on account thereof unjustly discriminatory or 
promotive of monopoly. This the majority cannot do for 
there are no facts before them to warrant it. 

Not only does the finding not support the rule, but the 
rule would deprive parties of rights to which the finding 
actually made entitles them. Whatever savings might be 
accomplished as between sales of 20,000 pounds, by single 
order for single delivery, and sales which did not exceed 
$600,000 annually may not be reflected in price without vio- 
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lating the rule. Having made the finding which they did, 
the majority cannot further control sales methods on quan¬ 
tities which do not exceed the $600,000 annual volume stated 
in the finding nor prohibit sellers from reflecting in their 
prices any resulting savings in cost. 

It seems clear to me that the action of the majority upon ' 
the facts before them was improvident and arbitrary. In 
my opinion, the rule is invalid for failure to comply with 
statutory requirements and for exceeding the authority 
delegated to the Commission by the statute. 

I am against it. 

Lowell B. Mason, 
Commissioner . 

[F. R. Doc. 52-14; Filed, Jan. 2, 1952; 8:48 ajn.] 
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1. Whether the applicability of such an administrative 
rule is dependent upon future adjudications so as not to 
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2. Whether complaints present a justiciable case or con¬ 
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they do not allege facts showing that, because of the Rule, 
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ing it when they involve only cease and desist orders, in¬ 
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absence of a justiciable case or controversy or in the pres¬ 
ence of adequate statutory remedies. 
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®nite& States Court of gppeafc 

FOE THE DISTRICT OF COLUMBIA. 


No. 11,644 

THE B. F. GOODRICH COMPANY, appellant 


v. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appel¬ 


lees 


No. 11,645 


THE GENERAL TIRE & RUBBER COMPANY, appellant 


T. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appel¬ 


lees 


No. 11,646 


THE GOODYEAR TIRE & RUBBER COMPANY, INC., appellant 


v. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appel¬ 


lees 


No. 11,647 


THE FIRESTONE TIRE & RUBBER COMPANY, appellant 


v. 


FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appel¬ 


lees 


No. 11,648 


ALLIED TIRE & BATTERY COMPANY, an Illinois Corporation ; 
ACE TIRE & VULCANIZING CO., an Illinois Corporation ; AS¬ 
SOCIATED TIRE AND BATTERY CO., an Illinois Corporation ; 
ARTHUR BUNGE, OTTO DETERS, ALFRED SPELLMEYER, 
and JOSEPH HINES, 00-PARTNERS, DOING BUSINESS AS BUNGE’S 
GAS & TIRES; WM. J. CASSIDY TIRE & AUTO SUPPLY CO., an 
Illinois Corporation; CONSUMERS TIRE & SUPPLY COM¬ 
PANY, INC., an Illinois Corporation; STUART DeJONG, doing 
business as STU DeJONG; DUNNE GENERAL TIRE AND SUP¬ 
PLY COMPANY, an Illinois Corporation; SAMUEL M. DUXLER, 
doing business as SAMUEL M. DUXLER & CO.; AL FRANK, doing 
business AS AL’S TIRE SALES & SUPPLY CO.; HARRY HARRIS 
and KATHERINE J. HARRIS, co-partners, doing business as 
HARRIS TIRE CO; ALBERT G. HOPPE, doing business as THE 
HOPPE COMPANY; PAUL JACOBS, doing business as CEN¬ 
TRAL TIRE CO.; THOMAS D. JONES and CHARLES A. HAL- 
GREEN, doing business as GIBSON SERVICE; AL B. MATE R 
AND COMPANY, INC., an Illinois Corporation ; JOSEPH J. 
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MOSS and MORTON MOSS, oo-partners, doing business as CHI¬ 
CAGO TIRE & SUPPLY CO.; H. J. NACHTMAN CO., an Iowa 
Corporation; NATIONAL BATTERY & SUPPLY COMPANY, an 
Illinois Corporation; ELON G. PEARSON, doing business as 
PEARSON’S AUTO SUPPLY; JACK PEKOE and PHIL PEKOE, 
co-partners, doing business as ACORN TIRE & SUPPLY CO.; AL¬ 
FRED'S. PERLMAN, INC., an Illinois Corporation; GEORGE C. 
PETERSON CO., a Delaware Corporation; SAMUEL POSTMUS 
and HARRY REITSMA, co-partners, doing business as WENT¬ 
WORTH TIRE SERVICE; ARTHUR RICHMOND, doing business 
as SOUTH TIRE SERVICE; ROCKFORD TIRE & VULCANIZING 
CO., an Illinois Corporation; MORRIS ROTTMAN, doing business 
as MUNICIPAL TIRE CO.; CHARLES SCHOULDA, doing business 
as SCHOULDA’S TIRE & BATTERY SUPPLY CO.; SERLIN TIRE 
CO., an Illinois Corporation; SMITH OIL & REFINING CO., an 
Illinois Corporation; VICTOR STANFA and JOSEPH STANK A, 
doing business as STANFA BROS. TIRE CO.; LOUIS A. STORTO, 
ANGELINE STORTO, JOSEPH STORTO, MARIE STORTO and 
JOSEPHINE STORTO', oo-partners, doing business as RACINE 
AUTO & HOME SUPPLY CO.; TERMAN TIRE & SUPPLY CO., an 
Ilunois Corporation; UNITED STANDARD PRODUCTS, INC., 
an Illinois Corporation; WERD & SCHAEFER, INC., an Illinois 
Corporation; YANTIS-HARPER COMPANY, an Arkansas Corpo¬ 
ration, APPELLANTS Vm 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appel¬ 
lees 

No. 11,649 

UNITED STATES RUBBER COMPANY, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appel¬ 
lees 

No. 11,650 

INLAND RUBBER CORPORATION, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES MEAD, WILLIAM A. 
AYRES, LOWELL B. MASON, JOHN CARSON and STEPHEN 
J. SPINGARN, appellees 

No. 11,661 

PACIFIC TIRE & RUBBER COMPANY, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES MEAD, WILLIAM A. 
AYRES, LOWELL B. MASON, JOHN CARSON and STEPHEN 
J. SPINGARN, appellees 
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No. 11,652 

DENMAN RUBBER MANUFACTURING COMPANY, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES MEAD, WILLIAM A. 
AYRES, LOWELL B. MASON, JOHN CARSON and STEPHEN 
J. SPINGARN, APPELLEES 

No. 11,653 

THE MANSFIELD TIRE & RUBBER COMPANY, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES MEAD, WILLIAM A. 
AYRES, LOWELL B. MASON, JOHN CARSON and STEPHEN 
J. SPINGARN, APPELLEES 

No. 11,654 

CARLISLE CORPORATION, appellant 
v. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appel- 

™ No. 11,655 

DURKEE-ATWOOD COMPANY, appellant 

v . 

FEDERAL TRADE COMMISSION, JAMES MEAD, WILLIAM A. 
AYRES, LOWELL B. MASON, JOHN CARSON and STEPHEN 
J. SPINGARN, APPELLEES 

No. 11,656 

SEIBERLING RUBBER COMPANY, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, aptel- 

UaES No. 11,657 

t 4* « •• * i , 

DUNLOP TIRE AND RUBBER CORPORATION, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appzl- 

1X28 No. 11,658 

• *.> 

MISSOURI FARMERS ASSOCIATION, INC., appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appel- 

IXES No. 11,659 

WESTERN AUTO SUPPLY COMPANY, appellant 


FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appel- 
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No. 11,660 

MONTGOMERY WARD & CO., INCORPORATED, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES MEAD, WILLIAM A. 
AYRES, LOWELL B. MASON, JOHN CARSON and STEPHEN 
J. SPINGARN, APPELLEES 

No. 11,661 

THE DAYTON RUBBER COMPANY, appellant 

o. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON and STEPHEN J. SPINGARN, appkl- 


LEE RUBBER & TIRE CORPORATION, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES MEAD, WILLIAM A. 
AYRES, LOWELL B. MASON, JOHN CARSON and STEPHEN 
J. SPINGARN, APPELLEES 

No. 11,663 

THE AMERICAN OIL COMPANY, appellant 

v. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 
MASON, JOHN CARSON, STEPHEN J. SPINGARN and ALBERT 
A. CARRETTA, appellees 


APPEALS FROM ORDERS OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES (Except Lowell B. Mason) 


COUNTER-STATEMENT OP CASE 

Appellants are sellers and buyers of rubber tires and 
tubes. As plaintiffs in the United States District Court for 
the District of Columbia they filed 20 actions against the 
Federal Trade Commission and its members, seeking ju¬ 
dicial review of Quantity-Limit Rule 203-1 (17 F.R. 113), 
issued by the Federal Trade Commission. The Rule is au¬ 
thorized by and implements the anti-price discrimination 
provisions of Section 2 of the Clayton Act, as amended by 
the Robinson-Patman Act (49 Stat. 1526, 15 U.S.C. § 13) 
when applied to the sale of rubber tires and tubes. 

The Rule does not enlarge or in any way affect the statu- 
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tory prohibition against price discrimination It- merely 
limits one of several statutory defenses (cost justification) 
to one of several kinds of price discrimination (discrimina¬ 
tion on account of or based on quantity). It can have no 
effect until after that particular kind of price discrimination 
is shown in an adjudication to violate the prohibiton of the 
statute, and it need not of necessity have any effect even 
then, for the other defenses which are not affected by the 
Rule are available. 

The complaints (J.A. in Nos. 11,644 through 11,662, pp. 
1-230; J.A. in No. 11,663, pp. 1-13) challenge the validity of 
the Rule and the procedure under which it was issued and 
seek injunctive and declaratory relief. The District Court 
was alleged to have jurisdiction under (1) its general equity 
powers, (2) Section 10 of the Administrative Procedure Act 
(60 Stat. 243, 5 U.S.C. § 1009), and (3) the Declaratory 
Judgments Act (62 Stat. 964, as amended, 63 Stat. 105, 28 
U. S. C. § 2201). 

The Commission and all of its members (except Lowell 
B. Mason) moved to dismiss the complaints on the grounds 
that (1) the Court lacked jurisdiction of the subject matter 
because the complaints failed to state a cause of action in 
equity and to present a justiciable case or controversy, and 
(2) the complaints failed to state a claim upon which relief 
could be granted (J.A. in Nos. 11,644 through 11,662, pp. 
232-237; J.A. in No. 11,663, p. 14). The Court granted the 
motion to dismiss in a memorandum opinion (J.A. in Nos. 
11,644 through 11,662, pp. 237-241; J.A. in No. 11,663, pp. 
15-19), and ordered all of the complaints dismissed (J.A. in 
Nos. 11,644 through 11,662, pp. 241-242; JJL in No. 11,663, 
p. 19). 

These 20 cases, Nos. 11,644 through 11,663, are appeals 
from the orders of the District Court dismissing the com¬ 
plaints. Three briefs, together with a joint appendix, have 
been filed for the 19 appellants in Nos. 11,644 through 11,662, 
—one for appellants in No. 11,648 (Allied Tire & Battery 
Company, et aL), one for appellant in No. 11,660 (Mont¬ 
gomery Ward & Co., Inc.), and a joint brief for the 17 re- 
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maining appellants in this group (B. F. Goodrich Company, 
et al.). 

A fourth brief and joint appendix have been filed for 
appellant (The American Oil Company) in the 20th case 
(No. 11,663). 

This brief is filed on behalf of all appellees except Lowell 
B. Mason. 

STATUTES AND RULES INVOLVED 
1 

Section 2 of the Clayton Act, as amended by the Robinson- 
Patman Act, 49 Stat. 1526, 15 U.S.C. § 13, the pertinent 
parts of which read as follows: 

Sec. 2(a) That it shall be unlawful for any person 
engaged in commerce, in the course of such commerce, 
either directly or indirectly, to discriminate in price be¬ 
tween different purchasers of commodities of like grade 
and quality, where either or any of the purchases in¬ 
volved in such discrimination are in commerce, where 
such commodities are sold for use, consumption, or re¬ 
sale within the United States or any Territory thereof 
or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, 
and where the effect of such discrimination may be sub¬ 
stantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, destroy, 
or prevent competition with any person who either 
grants or knowingly receives the benefit of such dis¬ 
crimination, or with customers of either of them: 

Provided, That nothing herein contained shall pre¬ 
vent differentials which make only due allowance for 
differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in 
which such commodities are to such purchasers sold 
or delivered: 

Provided , however , That the Federal Trade Commis¬ 
sion may, after due investigation and hearing to all 
interested parties, fix and establish quantity limits, 
and revise the same as it finds necessary, as to particu¬ 
lar commodities or classes of commodities, where it 
finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof 
unjustly discriminatory or promotivc of monopoly in 
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any line of commerce; and the foregoing shall then not 
be construed to permit differentials based on differences 
in quantities greater than those so fixed and estab¬ 
lished : 

And provided further , That nothing herein contained 
shall prevent persons engaged in selling goods, wares, 
or merchandise in commerce from selecting their own 
customers in bona fide transactions and not in restraint 
of trade: 

And provided further, That nothing herein contained 
shall prevent price changes from time to time where 
in response to changing conditions affecting the market 
for or the marketability of the goods concerned, such 
as but not limited to actual or imminent deterioration 
of perishable goods, obsolescence of seasonal goods, 
distress sales under court process, or sales in good 
faith in discontinuance of business in the goods con¬ 
cerned. 

[Sec. 2] (b) Upon proof being made, at any hearing 
on a complaint under this section, that there has been 
discrimination in price or services or facilities fur¬ 
nished, the burden of rebutting the prima-facie case 
thus made by showing justification shall be upon the 
person charged with a violation of this section, and 
unless justification shall be affirmatively shown the 
Commission is authorized to issue an order terminating 
the discrimination: 

Provided , however, That nothing herein contained 
shall prevent a seller rebutting the prima-facie case 
thus made by showing that his lower price or the fur¬ 
nishing of services or facilities to any purchaser or 
purchasers was made in good faith to meet an eanallv 
low price of a competitor, or the services or facilities 
furnished by a competitor. 

[Sec. 21 (f) That it shall be unlawful for any person 
engaged in commerce, in the course of such commerce, 
knowingly to induce or receive a discrimination in 
price which is prohibited by this section. 

. 2 . - 

Federal Trade Commission Quantity-Limit Rule 203-1 
(17 F. R. 113) which reads as follows: 

The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on motor 
vehicles as a class of commodity is twenty thousand 
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(20,000) pounds ordered at one time for delivery at 
one time. 

3 

Section 10 of the Administrative Procedure Act, GO Stat. 
243, 5 U. S. C. § 1009, the pertinent parts of which read 
as follows: 

Sec. 10. Except so far as (1) statutes preclude ju¬ 
dicial review or (2) agency action is by law committed 
to agency discretion— 

(a) Right of Review.— Any person suffering legal 
wrong because of any agency action, or adversely af¬ 
fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial 
review thereof. 

(b) Form and Venue of Action. —The form of pro¬ 
ceeding for judicial review shall be any special statutory 
review proceeding relevant to the subject matter in 
any court specified by statute or, in the absence or in¬ 
adequacy thereof, any applicable form of legal action 
(including actions for declaratory judgments or writs 
of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except to 
the extent that prior, adequate, and exclusive oppor¬ 
tunity for such review is provided by law. 

(c) Reviewable Acts. —Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in anv court 
shall be subject to judicial review. Any preliminary, 
procedural, or intermediate agencv action or ruling 
not directly reviewable shall be subject to review upon 
the review of the final agency action. Except as other¬ 
wise expressly required bv statute, agency action other¬ 
wise final shall be final for the purposes of this sub¬ 
section whether or not there has been presented or 
determined any application for a declaratory order, for 
any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action 
meanwhile shall be inoperative) for an appeal to su¬ 
perior agency authority. 
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SUMMARY OP ARGUMENT. 

The complaints do not present a justiciable case or con¬ 
troversy with respect to Quantity-Limit Rule 203-1; appel¬ 
lants have adequate statutory remedies if and when such a 
case or controversy arises; and there can be no remedy 
under the Administrative Procedure Act in the absence of 
a justiciable case or controversy or in the presence of 
adequate statutory remedies. 

There are two reasons why the complaints do not present 
a justiciable case or controversy. First, the Rule does not 
immediately and it may never subject appellants to any 
legal injury. Second, the complaints do not allege facts 
showing that, because of the Rule, appellants are threatened 
with any injury. 

The Rule does not now and may never subject appellants 
to any legal injury because its only effect is to limit one 
of several defenses to a violation of the prohibition of the 
price discrimination provisions of Section 2 of the amended 
Clayton Act. Thus the application of the Rule is depend¬ 
ent upon future adjudications that appellants have violated 
that prohibition and are unable to establish any of the other 
defenses which are not affected by the Rule. Such adjudi¬ 
cations may be a cease-and-desist proceeding by the Fed¬ 
eral Trade Commission which is reviewable by an appro¬ 
priate court of appeals; a suit by the Attorney General 
for an injunction in a district court; and a suit by an in¬ 
jured person for an injunction or treble damages in a 
district court. 

While the complaints conclude that appellants are threat¬ 
ened with injury because of the Rule, they do not, as 
they must in order to present a case or controversy, allege 
facts which support that conclusion. Such facts are that 
appellants are in violation of the prohibition of the Act, 
that they have no defense other than cost justification, and 
that, because of the Rule, they cannot wholly justify the 
discrimination. Unless those facts are alleged, appellants 
are not threatened with any sanction because of the Rule; 
and not being threatened with any sanction, they are not 
threatened with any injury. Moreover, some of the com- 


10 


plaints, far from alleging such facts to support any con¬ 
clusion of injury, make allegations which support a con¬ 
clusion to the contrary. 

If and when a justiciable case or controversy arises with 
respect to the Rule, appellants will be involved in a statu¬ 
tory enforcement proceeding in which the validity of the 
Rule can be judicially tested, regardless of whether the 
action is a judicially reviewable administrative proceeding 
by the Commission, a suit for an injunction by the Attorney 
General, or a suit by an injured person for an injunction or 
treble damages. There can be no judicial review except 
under these statutory methods if they are adequate. And 
they are adequate, for none of them involves criminal 
penalties, fines, imprisonment, or license revocation. Even 
though one method of review involves the risk of treble 
damages, a defensive position in a suit for substantial 
damages or civil penalties is an adequate statutory remedy. 
A suit for substantial damages by a private person being 
itself an adequate statutory remedy, the fact that it may 
be brought before the administrative or any other statutory 
proceeding is instituted does not render such other statu¬ 
tory remedies inadequate. 

No seller can deprive any contract buyer of an oppor¬ 
tunity to challenge the validity of the Rule if and when a 
case or controversy arises with respect to it; and a non¬ 
contract buyer has no independent standing to make such a 
challenge. If for any reason a seller fails to perform his 
contract with a buyer, the buyer can sue the seller for non¬ 
performance. If and when the seller pleads as a defense 
that the contract is illegal under Section 2 of the amended 
Clayton Act as implemented by the Rule, because of the 
Rule, the validity of the Rule would be in issue. There is 
no case or controversy with respect to the validity of the 
Rule prior to that time. 

Where, as here, there is presented no justiciable case or 
controversy with respect to Quantity-Limit Rule 203-1 and 
there are adequate statutory methods of judicially review¬ 
ing it, the Administrative Procedure Act can provide no 
remedy unless it prescribes an abstract form of judicial 
review for administrative rules. Appellants do not cite, and 
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our research does not reveal, any cases or other authority 
holding that the Act has accomplished or was intended to 
accomplish that result. Legislative history is to the con¬ 
trary and this Court has used language which indicates that 
its position is to the contrary. 

ARGUMENT 

I 

Complaints Present No Justiciable Case or Controversy 

A 

Quantity-Limit Rule 203-1 Does Not Immediately And It 

May Never Subject Appellants To Any Legal Injury 

1 

The Rule does not enlarge or in any way affect the statutory 
prohibition against price discrimination; it merely limits 
one of several statutory defenses to one of several kinds of 

price discrimination 

Section 2(a) of the amended Clayton Act prohibits a seller 
from discriminating in price under certain conditions. 
These conditions, briefly stated, are: (1) that the goods be 
of like grade and quality, (2) that one of the transactions be 
in interstate commerce, and (3) that there may be a sub¬ 
stantial adverse effect upon competition. Section 2(f) of 
the Act prohibits a buyer in interstate commerce from 
knowingly inducing or receiving the benefit of such discrimi¬ 
nations. 

A complaint which does not allege all of these elements is 
fatally defective. In Package Closure Corporation v. Seal- 
right Co., Inc., 141 F. 2d 972, 979-980 (C.A. 2,1944), involv¬ 
ing the question of whether the goods were of like grade and 
quality, the court affirmed dismissal of a complaint seeking 
treble damages which alleged that buyers of both milk 
bottle caps and milk bottle hoods received a discount not 
granted to buyers of caps only. 1 * 3 

1 The Court said, at pp. 979-980, that: 

2. The court below—citing Shaw's Inc. v. Wilson-Jones Co., 

3 Cir., 105 F. 2d 331 and Lipson v. Socony-Vacuum Corp., 


* 
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In Baron v. Goodyear Tire & Rubber Co., 256 Fed. 571 
(D.C.N.Y., 1919) the court (p. 574) dismissed the complaint 
for treble damages because it alleged no facts showing that 
the discrimination might “substantially lessen competition 
or tend to create a monopoly”. 

It follows, of course, that each of the elements must be 
proved. Minneapolis-Honey well Reg. Co. v. Federal Trade 
Commission, 44 F.T.C. 351 (1948), 191 F. 2d 786 (C.A. 7, 
1951), cert, dismissed for failure to file timely petition, 73 
S. Ct. 245 (1952). There the court held (pp. 789, 792) that 
the Commission was in error in finding adverse effect on 
competition and set aside the Commission’s order to cease 
and desist. 

In Federal Trade Commission Docket No. 5675, In the 
Matter of General Foods Corporation, C.C.H., Trade Reg. 
Rep., 9th Ed., Yol. 3, pp. 12,329-30, Par. 11,172, the Hearing 
Examiner, on August 15, 1952, at the close of the case in 
support of the allegations of the complaint, dismissed the 
complaint upon motion of respondent, finding “that the 
record fails to establish a prima facie case” because there 
was no “substantial injury or threat to competition in the 
industry”. 

There are, however, defenses available to a person 
charged and proved to be in violation of the prohibition, 
whether the case is against the seller, Federal Trade Com¬ 
mission v. Morton Salt Co., 334 U. S. 37 (1948) or against 
the buyer, Automatic Canteen Co. v. Federal Trade Com¬ 
mission, 194 F. 2d 433 (C.A. 7,1952), cert, granted 73 S. Ct. 
16 (1952). Three defenses are contained in three of the 
provisos of Section 2(a) and one in the proviso of Section 
2(b). The three provisos in Section 2(a) may be designated 


1 Cir., 87 F. 2d 265—held that the complaint alleged no viola¬ 
tion of § 2 of the Clayton Act as amended, 15 U.S.C.A. § 13, 
because it showed “no discrimination between different pur¬ 
chasers or that any purchases took place,” and no “discrimina¬ 
tion between purchasers of commodities of like grade and 
quality.” Judge Chase and Judge Clark agree with that con¬ 
clusion, on the ground that a discount on a combination sale 
is not a forbiden discrimination and that, in any event, no 
actual discriminatory sales are alleged. 
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the customer-selection proviso, the changing-market pro¬ 
viso, and the cost-justification proviso. The proviso in 
Section 2(b) is known as the meeting-competition proviso. 

If it is shown that the lower price involved in the compet¬ 
itively injurious discrimination was made in good faith to 
meet the equally low price of a competitor, a complete de¬ 
fense has been established under the meeting-competition 
proviso. Standard Oil Company v. Federal Trade Com¬ 
mission, 340 U. S. 231 (1951). If the meeting-competition 
defense fails, but it is shown that the competitively injurious 
discrimination reflects only differences in cost resulting 
either from the use of different methods of sale or from • 
the sale of different quantities, a complete defense has been 
made out under the cost-justification proviso. Minneapolis- 
Honey well Reg. Co. v. Federal Trade Commission, supra, 44 
F.T.C. at 382. Meeting competition and cost justification 
are undoubtedly the most important of the four defenses, 
but the others have been used. See In the Matter of Bird <& 
Son, Inc. and Montgomery Ward <& Company, Inc., 25 F.T.C. 
548, 553 (1937), where the customer-selection proviso was 
one consideration upon which the complaint was dismissed. 

Section 2(a) also contains a proviso to the cost-justifica¬ 
tion proviso, known as the quantity-limit proviso, pursuant 
to which the Commission promulgated Quantity-Limit Rule 
203-1. It authorizes the Commission, after due investiga¬ 
tion and hearing to all interested parties, to fix and establish 
quantity limits as to any commodity where it finds that 
available purchasers in greater quantities are so few as to 
render differentials on account thereof unjustly discrimina¬ 
tory or promotive of monopoly in any line of commerce. 
The quantity-limit proviso then specifies the effect of such 
a limit. It provides that after the Commission fixes and 
establishes a quantity limit “the foregoing [i.e., the cost- 
justification proviso] shall then not be construed to permit 
differentials based on differences in quantities greater than 
those so fixed and established.” 

Under this language a quantity limit may affect only the 
defense which is permitted under the cost-justification 
proviso when a competitively injurious discrimination is 
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found to be “on account of” or “based on” quantity and 
not otherwise justified under one of the other provisos. Dis¬ 
criminations on some other account or basis continue to 
be fully justifiable by such cost differences as are specified 
in the cost-justification proviso. Whether a discount is on 
account of quantity or on some other account has proven 
to be a very vexing question. 2 

Quantity-Limit Rule 203-1, in fixing as the limit a quan¬ 
tity involved in a single transaction (the carload quantity 
of 20,000 pounds) does not change the basis upon which the 
Commission may require discounts on account of quantity 
, to be cost justified in the absence of such a rule. In one of 
the earliest cases under the amended Act, the Commission 
said: 


A cumulative discount [i.e., one based on total pur¬ 
chases during a period of time] is sound only where 
savings have been achieved by the seller with respect 
to individual sales made to a particular buyer over a 
period of time, which savings were not reflected in the 
price at which the buyer purchased and which are re¬ 
served for the purpose of refunding at the end of a 
period of time. In the Matter of H. C. Brill Co., Inc., 
26 F.T.C. 666, 679 (1938) (Emphasis supplied) cf. 
Minneapolis-Eoneywell Reg. Co. v. Federal Trade 
Commission, supra, 44 F.T.C. 351 at 381, 394. 

Quantity-Limit Rule 203-1, therefore, affects the cost- 
justification proviso if and when it comes into operation 
only insofar as it may prevent savings achieved in a single 
transaction involving more than the carload quantity of 

2 Before Section 2 of the Clayton Act was amended by the Robin- 
son-Patman Act, there was a complete defense under a proviso if it 
could be shown that the discrimination was on account of differences 
in quantity. Even after prolonged litigation, the Federal Trade Com¬ 
mission was unable to establish that certain discounts granted by the 
Goodyear Tire & Rubber Co. were not on account of quantity. In the 
Matter of The Goodyear Tire & Rubber Company, 22 F.T.C. 232 
(1936), covering more than 100 pages; Goodyear Tire & Rubber Co. 
v. Federal Trade Commission, 92 F. 2d 677 (CA. 6, 1937; Federal 
Trade Commission v. Goodyear Tire & Rubber Co., 304 U.S. 257 
(1938); Goodyear Tire & Rubber Co. v. Federal Trade Commis¬ 
sion, 101 F. 2d 620, 624 (CA. 6, 1939); cert. den. 308 U-S. 557 
(1939). 
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20,000 pounds, if there are any such transactions in the 
future, from being reflected in a discount on account of 
quantity to the extent that such savings, if any, are greater 
than those in a transaction involving only that quantity. 

As recited in the last paragraph of the Statement of Basis 
and Purpose accompanying the Rule (Supp. app. in No. 
11,660, p. 49), the Rule is to be enforced “under com¬ 
plaints against sellers, purchasers, or both, charging viola¬ 
tion of Section 2 as implemented by it.” Four types of 
proceedings are provided for enforcement of Section 2 of 
the Act. They are: 

(1) An administrative enforcement proceeding by the 
Federal Trade Commission, with judicial review by a court 
of appeals, under Section 11 of the Act (38 Stat. 734, 15 
U.S.C. §21); 

(2) A civil suit in a district court for treble damages by 
a person injured in his business or property under Section 
4 of the Act (38 Stat 731,15 TJ.S.C. § 15); 

(3) An action in a district court by the Attorney General 
for an injunction under Section 15 of the Act (38 Stat. 736, 
15 U.S.C. § 25); 

(4) An action in a district court by a private person for 
an injunction under Section 16 of the Act (38 Stat. 737, 15 
U.S.C. § 26). 

The Rule can only be enforced in these four proceedings 
under complaints charging a violation of the implemented 
section because there is no sanction for a “violation” of the 
Rule, but only sanctions for violation of the Act, and a 
“violation” of the Rule alone is not a violation of the Act. 
The Rule only limits one of several defenses. 

The Minneapolis-Honcijwell case, supra , demonstrates 
the operation of the statutory prohibition and provisos in 
the absence of a quantity limit. There the seller granted 
annual volume discounts in accordance with a schedule 
containing seven volume brackets, and pleaded defenses 
under both the cost-justification and the meeting-competi¬ 
tion provisos. The Commission found (44 F.T.C. 351) 
that the discriminations adversely affected competition; 
that they were not made in good faith to meet the equally 
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low price of a competitor, but that the lower discounts in 
the first four brackets were justified by differences in cost. 
The Commission, therefore, ordered only the cessation of 
the higher discounts in the last three brackets. On appeal, 
however, the court held (191 F. 2d at 789, 792) that the 
Commission’s finding of adverse competitive effect was 
erroneous and set aside the Commission’s order on that 
basis alone. The discriminations were lawful. They 
needed no cost or other defense. The provisos, therefore, 
never came into operation. Had the Commission applied a 
quantity-limit rule to cut off the higher discounts, the rule 
would have been the same. The cost-justification proviso, 
and hence the Rule, would not have come into operation. 

The provisos are also “necessarily implicit in every 
order issued under the authority of the Act, just as if the 
order set them out in extenso * • • Their absence [in the 
order] cannot preclude the seller from differentiating in 
price in a new competitive situation involving different 
circumstances where it can justify the discrimination in 
accordance with the statutory provisos.” Federal Trade 
Commission v. Rnberoid Co., 343 U. S. 470, 476 (1952). 3 

2 

The applicability of the Rule is dependent upon future 
administrative or judicial determinations 

The Rule, as has been shown, does not enlarge or in any 
way affect the statuory prohibition against price discrimi¬ 
nation. It merely limits one of several statutory defenses 
(cost justification) to one of several kinds of price dis¬ 
crimination (discrimination on account of or based on 
quantity). The Rule can have no effect until after that 
particular kind of price discrimination is shown in an 
adjudication to violate the prohibition of the statute; it 

3 Mr. Justice Jackson agreed with the Court as to the effect of 
the provisos, but dissented (343 U.S. at 480 et seq.) on the ground 
that their effect should not be left to the Court to imply in a con¬ 
tempt proceeding but should be made explicit by writing them into 
the order. In support of his position, he wrote an opinion that is 
very informative as to the very complex nature and operation of 
the price discrimination provisions of Section 2. 
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need not of necessity have any effect even then, for other 
defenses not affected by the Rule are available. 

The applicability of the Rule is, therefore, dependent 
upon future administrative or judicial determinations of 
a very substantial character concerning matters of fact 
and law other than those arising because of the Rule. Until 
such determinations are made and the Rule applied, no 
justiciable case or controversy with respect to the Rule can 
arise. United States v. Los Angeles S. L. R. Co., 273 
U. S. 299 (1927); Coffman v. Breeze Corporations, Inc., 323 
U. S. 316 (1945); East Ohio Gas Co. v. Federal Power Com¬ 
mission, 115 F. 2d 385 (C. A. 6, 1940); cf. Rochester Tel. 
Corp. v. United States, 307 U. S. 125 (1939), Columbia 
Broadcasting System, Inc. v. United States, 316 U. S. 407 
(1942). 

In explaining the denial of judicial review in the Los 
Angeles case, which involved an order of the Interstate 
Commerce Commission establishing a rate base, for use 
in future proceedings to fix rates, the Court in the Rochester 
case said (307 U. S. at 131): 

Plainly the denial of judicial review in these cases 
does not derive from a regard for the special functions 
of administrative agencies. Judicial abstention here 
is merely an application of the traditional criteria for 
bringing judicial action into play. Partly these have 
been written into Article III of the Constitution by 
what is implied from the grant of “judicial power’* to 
determine “Cases” and “Controversies”, Art. Ill, 
§ 2, U. S. Constitution. Partly they are an aspect of 
the procedural philosophy pertaining to the federal 
courts whereby, ever since the first Judiciary Act, Con¬ 
gress has been loath to authorize review of interim 
steps in a proceeding. 

The Rule clearly does not create the same situation with 
respect to subsequent adjudications as did the regulations 
of the Federal Communications Commission which were 
held to be reviewable in the Columbia Broadcasting case, 
supra. Prior to the promulgation of these FCC regula¬ 
tions, licenses of local broadcast stations were revocable 
in adjudications by the Commission in which was applied 
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the statutory standard of public interest, convenience, and 
necessity. Whether this standard was met necessitated the 
making of determinations with respect to not one but many 
factors. The regulations changed this by providing that in 
such adjudications the Commission would revoke the license 
of any station if, and solely because, it had a contract with 
a network organization like CBS of the kind specified in 
the regulations. Under these circumstances the Court said 
(p. 417) that “it is the signing of the contract which, by 
virtue of the regulations alone, has legal consequences” 
because (p. 418) such regulations “are rules which in pro¬ 
ceedings before the Commission require it to reject and 
authorized it to cancel licenses on the ground specified in 
the regulations without more.” Hence, the Court said (p. 
419) that an adjudication by FCC was a matter of “form 
rather than * • • substance” where those seeking review 
had alleged facts showing that they were parties to con¬ 
tracts which on their face violated the regulations. The 
dissenting judge in the court below had said that an adjudi¬ 
cation under such circumstances was an “idle ceremony”. 
National Broadcasting Co., Inc. v. United States, 44 F. 
Supp. 688, 696 (D. C. N. Y., 1942). 

Such being the effect of the FCC regulations, the Court 
held (p. 420): 

The order here is not one, as the Government argues 
and as the court below seemed to think, where the 
complainant’s rights are affected only on the con¬ 
tingency of future administrative action, as in United 
States v. Los Angeles <Sb S. L. R. Co., 273 U. S. 299; cf. 
Rochester Telephone Corp. v. United States, supra, 307 
U. S. 130. * * # 

Here the Commission exercised its rule-making 
power by adopting regulations whose operation is not 
made subject to future administrative determinations, 
save only as the Commission may be called upon to 
decide in any given case whether a station’s contract 
with a network is within the regulations. The regula¬ 
tions’ applicability to all who are within their terms 
does not depend upon future administrative action. 
Instead, they operate to control such action and to 
determine in advance the rights of others affected by 
it. * * * 


In order for the Rule to have the effect upon subsequent 
adjudications which it must have to be reviewable under 
the holding in the Columbia Broadcasting case, it must be 
held here, as a matter of law, that the Rule is one whose 
operation is not made subject to future administrative de¬ 
terminations, save only as the Commission may be called 
upon to decide whether appellants’ price discriminations 
as alleged in their complaints are within the Rule. To do 
this it must appear that appellants’ price discriminations 
as alleged in their complaints violate the Act by virtue of 
the Rule alone because in adjudications before the Com¬ 
mission the Rule would require a finding that the Act has 
been violated on the grounds specified in the Rule without 
more. 

Such a holding would mean that to prove a violation it 
is no longer necessary, because of the Rule, to establish (1) 
that one of the transactions was in interstate commerce; 
(2) that the tires were of like grade and quality; (3) that 
in connection with the sales the seller was in competition 
with another seller or that the buyers were in competition 
with each other and that such competition between either 
the sellers or the buyers was adversely affected. It would 
also mean (4) that the Rule applied without it having to 
be proved that the differential was on account of quantity, 
the only kind to which it can apply. 

Such a holding would also mean that because of the 
Rule a defense can no longer be established by proving (5) 
that the transactions involved only a selection of customers; 
or (6) that the prices were made because of changes in the 
market; or (7) that the lower price was made in good faith 
to meet the equally low price of a competitor. 

We have shown, however, that the Rule does not, as a 
matter of law, affect any of these seven factors, but only 
affects an eighth, the defense of cost justification. Appel¬ 
lants do not contend otherwise. They admit that the Rule 
cannot come into operation until a violation of the pro¬ 
hibition has been proved in an adjudication, and need not 
come into operation in such an adjudication until all de¬ 
fenses other than cost justification have failed. 
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Appellants seek to escape from this analysis, however, 
by contending (e.g., American’s Brief, pp. 9-15) that, nnder 
the Commission’s interpretation of the law, such an adjudi¬ 
cation would be a mere matter of form and an idle ceremony. 
The gist of their argument is that the Commission “does 
not accept” the decisions in the Minneapolis-Honey well 
and Standard Oil cases, supra; that it considers any dis¬ 
crimination in price to be in violation of the law; and that 
it gives no consideration to any defense except cost justifi¬ 
cation. Whether the Commission believes that these or any 
other decisions are erroneous is beside the point. If the 
Commission does not receive and consider all admissible 
facts and does not correctly apply the law to them, its 
orders will not stand when reviewed by this and other 
courts of appeals and by the Supreme Court. Appellants’ 
argument on this point is sound only if that is not true. 
Their argument must be, therefore, that it is not true, 
but we are sure that appellants do not intend to so argue. 

Moreover, the pleadings in National Association of Inde¬ 
pendent Tire Dealers v. Rubber Manufacturers Association, 
Civil Action No. 4067-48, filed and still pending in the 
District Court of the United States for the District of 
Columbia, show that the Rule may never affect appellants. 
The amended complaint in that case seeks an injunction 
restraining violation of the price discrimination provisions 
of Section 2, and defendants, which include at least five of 
appellants here, do not plead cost justification as a defense. 
If appellants can defend such an action without reference 
to the cost-justification proviso, as they obviously believe 
they can, the Rule, which only limits that proviso, would not 
affect them at all. 

In Coffman v. Breeze Corporations, Inc., supra, (323 U. S. 
at 324) the Court said that: 

the constitutionality of the Act is without legal signifi¬ 
cance and can involve no justiciable question unless and 
until appellant seeks recovery of the royalties, and then 
only if appellee relies on the Act as a defense. 

That is the situation with respect to Quantity-Limit Rule 
203-1. The validity of the Rule is without legal significance 
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and can involve no justiciable question unless and until 
appellants are proved to be in violation of Section 2 of the 
amended Clayton Act as implemented by the Rule, and then 
only if other defenses fail and appellants rely on the cost- 
justification proviso and fail to cost justify because of the 
extent to which the justification permitted by that proviso 
is limited by the Rule. 

B 

Complaints Do Not Allege Facts Showing That, Because of 

the Rule, Appellants Are Threatened With Any Injury 

While the complaints conclude that appellants are threat¬ 
ened with injury because of the Rule, they do not, as they 
must in order to present a case or controversy, allege facts 
to support that conclusion. United Public Workers v. 
Mitchell, 330 U. S. 75,90-91 (1947); Alabama State Federa¬ 
tion of Labor v. McAdory, 325 U. S. 450, 463 (1945). Gen¬ 
eral allegations of injury are not enough; the complaint 
must allege facts sufficient to warrant such conclusions. 
Spielman Motor Sales Co., Inc. v. Dodge, 295 U. S. 89, 96 
(1935). 

Appellants cannot, because of the Rule, be threatened 
with any injury other than the threat of one of the sanctions 
for violation of Section 2 of the amended Clayton Act, for, 
as we have shown, there is no sanction for a “violation” of 
the Rule, and, because of the way in which the prohibition 
of the Act and its provisos operate, as shown above, appel¬ 
lants can be threatened with a sanction, because of the Rule, 
only if they allege facts showing that they are in violation 
of the prohibition of the Act, that they have no defense other 
than cost justification, and that, because of the Rule, they 
cannot wholly cost justify the discrimination. 

None of the complaints makes these necessary allegations 
of fact. Some of the complaints do not even allege that, 
because of the Rule, appellants may be subject to any sanc¬ 
tion (e.g., complaint of B. F. Goodrich Company, J.A. pp. 
1-18). Other complaints allege that appellants, because of 
the Rule, may risk treble damages in suits by injured parties 
under Section 4 of the Act, although they do not allege that 
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anyone has threatened to institute such suits (e.g., com¬ 
plaint of General Tire & Rubber Company, J.A. pp. 18-34). 
But appellants who make such allegations with respect to 
treble damages are in a worse position than the others, for 
they have also failed to make the allegation, proof of which 
is necessary to render them liable in treble damage suits— 
namely, that the discrimination resulted in actual and 
calculable money damages to some person. 4 

None of the appellants contends that these necessary 
allegations of fact have been made; and, contrary to appel¬ 
lants ’ suggestion, they are not supplied by inferences, argu¬ 
ments, or conclusions of law (e.g., Montgomery Ward’s 
Brief, p. 17). As was held in Putnam v. I ekes, 64 App. D.C. 
339, 342, 78 F. 2d 223, 226 (1935), cert. den. 296 U. S. 612 
(1935): 

The motions to dismiss, however, admit only those 
facts well pleaded. They do not admit arguments, in¬ 
ferences or conclusions of law. 

In contrast to the allegations not made by appellants here 
are the allegations made by plaintiff in the Columbia Broad¬ 
casting case, supra. It will be recalled that the regulations 
in that case provided that the license of a broadcast station 
would be revoked if the station had a certain kind of contract 
with a network organization. For example, the regulations 
provided (316 U. S. at 412) that a license would be revoked 
if, in a contract w’ith any network organization, “the station 
is prevented from broadcasting the programs of any other 
network organization”. And, for example, the bill of com¬ 
plaint alleged (p. 411) that under the contracts between 
CBS and its affiliated broadcast stations “the affiliated sta¬ 
tion • • • agrees not to broadcast the program of any 

4 Moore v. Mead Service Co., 190 F. 2d 540, 542 (CA. 10, 1951); 
Northwestern Oil Co. v. Socony-Vacuum Oil Co., 138 F. 2d 967 
(C.A. 7, 1943), cert. den. 321 U.S. 792 (1944); Maltz v. Sax, 134 
F. 2d 2 (CA. 7, 1943), cert. den. 319 U.S. 772 (1943); Tivoli Realty 
v. Paramount Pictures, 80 F. Supp. 800 (D.C. Del., 1948); Mid-West 
Theatres Co. v. Co-operative Theatres, 43 F. Supp. 216, 220 (D.C. 
Mich., 1941); Westmoreland Asbestos Co. v. Johns-Manville Corp., 
30 F. Supp. 389 (D.C. N.Y., 1939), affd. on rehearing 32 F. Supp. 
731 (D.C. N.Y., 1939). 
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other network”. CBS also showed that the stations would 
not challenge the regulations and alleged p. 413) that “the 
stations have threatened to cancel and repudiate their affilia¬ 
tion contracts.” 

Thus CBS, in its bill, did what none of the appellants 
here has done—CBS alleged facts that supported its alleged 
conclusion of irreparable injury. CBS first alleged facts 
that supported the conclusion that its affiliated stations were 
threatened with irreparable injury. CBS did this when it 
alleged facts which showed that its contracts with its affili¬ 
ated stations on their face violated the regulations. From 
this followed the conclusion that the stations were threat¬ 
ened with irreparable injury in risking the sanction of 
license revocation—” a penalty and sanction for non- 
compliance far more drastic than • • • fines” (p. 418). 
This being true, the affiliated stations could justifiably avoid 
such irreparable injury by cancelling the contracts. CBS 
next alleged the facts which supported the alleged conclu¬ 
sion that it was threatened with consequential irreparable 
injury. CBS did this when it alleged that its stations would 
not challenge the regulations and had threatened to cancel 
the contracts. 5 From this followed the conclusion that CBS 
was threatened with consequential irreparable injury in the 
destruction of its business. 

After the Court in "the Columbia Broadcasting case had 
fully analyzed the bill of complaint and the regulations, 
as has been done briefly above, it said (p. 414): 

Accepting the allegations of the complaint as true, as 
for present purposes we must, it is evident that ap¬ 
plication by the Commission of its regulations • • • 
would disrupt appellant’s broadcasting system and 
seriously disorganize its business. 

When the Court said this, it was accepting the allegations 
of fact as true and holding that the conclusion of injury fol- 


5 The American Oil Company, appellant in No. 11,663, a contract 
buyer from Mansfield Tire & Rubber Co., appellant in No. 11,653, 
alleges (par. 20(a)) that Mansfield has threatened to cancel its 
contract, but Mansfield’s complaint makes no similar allegation and 
does not allege that it will not challenge the Rule in any adjudica¬ 
tion in which it may arise. 
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lowed from the facts. It was not saying that the conclusion 
of injury was admitted or would be admitted in the absence 
of the facts showing violation. 

All of the appellants in the instant suits are, therefore, 
in the same position as were the unsuccessful plaintiffs 
in United Public Workers v. Mitchell, supra, 330 U. S. at 
88-91. Of the several plaintiffs in that case who were suing 
to enjoin regulations of the Civil Service Commission 
implementing the Hatch Act and also for declaratory relief 
with respect to that Act, only one alleged facts showing a 
violation of the regulations and the statute, the sanction 
for violation of which was mandatory dismissal. The 
others at most showed a desire to violate them. The Court 
held that it had jurisdiction only with respect to the one 
plaintiff who had alleged violation of the regulations since 
he was the only one threatened with irreparable injury by 
the onerous sanction of loss of employment if the Act and 
regulations were valid. In holding that the other plain¬ 
tiffs had not presented a case or controversy the court 
said (pp. 89, 91): 

As is well known, Federal courts established pur¬ 
suant to Article III of the Constitution do not render 
advisory opinions. For adjudication of constitutional 
issues “concrete legal issues, presented in actual cases, 
not abstractions,’’ are requisite. Electric Bond <& 
Share Co. v. S. E. C., 303 U. S. 419 443. U. S. v. Ap¬ 
palachian Electric Power Co., 311 IT. S. 377, 423. Ala~ 
bama State Federation■ of Labor v. McAdory, 325 U. S. 
450, 461, and cases cited. Coffman v. Breeze Corpora¬ 
tions, 323 U. S. 316, 324, and cases cited • • • These 
appellants seem clearly to seek advisory opinions upon 
broad claims of rights protected by the # • Con¬ 

stitution • • • The facts of their personal interest 
in their civil rights, of the general threat of possible 
interference with those rights by the Civil Service Com¬ 
mission under its rules, if specified things are done by 
appellants, does not make a justiciable case or con¬ 
troversy * # * No threat of interference by the 

Commission with rights of these appellants appears 
beyond that implied by the existence of the law and 
the regulations. [Emphasis supplied.] 
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Far from affirmatively alleging the facts required to 
support any conclusion of injury, some complaints in some 
respects make affirmative allegations which support a con¬ 
clusion to the contrary. American Oil Company not only 
fails to allege that any discrimination to which it may be 
a party adversely affects competition so that any sanction 
could possibly be threatened but alleges that the purchase 
price which it enjoys “has involved no element of monopoly” 
(complaint, par. 16, J.A. p. 7). Montgomery Ward & Co. 
not only fails to allege that any discrimination to which it 
may be a party is on account of quantity so that the Rule 
could possibly apply but alleges that prices charged it are 
not on account of quantity (complaint, par. 22, J.A. p. 192). 
This is the same situation as that presented in the Ala¬ 
bama State Federation of Labor case, supra, where review 
was sought of a statute regulating labor unions which ap¬ 
plied only if insurance contracts with members were not 
involved. It appeared that plaintiff union had insurance 
contracts with its members, and the Court for that reason 
declined to pass on the validity of the statute, saying (325 
U. S. at 463): “Only those to whom a statute applies and 
who are adversely affected by it can draw in question its 
constitutional validity in a declaratory judgment proceed¬ 
ing as in any other.” 

n 

Appellants Have Adequate Statutory Remedies 

The statutory enforcement proceedings in which the 
Rule may be judicially reviewed are set forth above (p. 
15). The District Court does not have jurisdiction over 
the subject matter of the complaints in the instant suits if 
these statutory methods of judicial review are adequate. 

Statutory review is adequate if, as is the case here, it 
involves nothing more severe than damages or civil penal¬ 
ties. Washington Terminal Co. v. Boswell, 75 App. D. C. 1, 
124 F. 2d 235, 245 (1941), aff’d 319 U. S. 732 (1943); Fed¬ 
eral Trade Commission v. Claire Furnace Co., 274 U. S. 



26 


160 (1927); Maynard Coal Co. v. Federal Trade Commis¬ 
sion, 57 App. D. C. 297, 22 F. 2d 873 (1927). 

Statutory judicial review may prove to be inadequate 
only if it involves criminal penalties, fines or imprisonment, 
or something “far more drastic”, such as revocation of a 
license. Oklahoma Operating Co. v. Love, 252 U. S. 331 
(1920); Federal Trade Commission v. Miller’s National 
Federation, 57 App. D. C. 360,23 F. 2d 968 (1927); Columbia 
Broadcatsing System, Inc. v. United States, supra, 316 U. S. 
at 418. 

It may be that in United States v. Morton Salt Co., 338 
U. S. 632, 654 (1950) the Supreme Court, without any ref¬ 
erence to the Claire Furnace case, supra, indicated, by its 
reference to the Oklahoma Operating Co. case, supra, that 
there might be circumstances under which it would not fol¬ 
low the holding in the Claire Furnace case that a suit by the 
Attorney General for civil penalties of $100 a day for failure 
to file a report with the Federal Trade Commission was an 
adequate statutory remedy to test the validity of the order 
requiring the report so as to preclude issuance of an injunc¬ 
tion for that purpose. But just as the circumstances call¬ 
ing for such a possible limitation on the holding in the 
Claire Furnace case were not present in the Morton Salt 
case, so such circumstances are not present in the instant 
cases. 

In the Morton Salt case it was contended that the refusal 
of the courts to review Federal Trade Commission orders 
calling for reports until the Attorney General in his discre¬ 
tion filed suit for the statutory penalty of $100 a day per¬ 
mitted the Commission to exercise arbitrary power because 
the “Government • • • may delay such action while 

ruinous penalties accumulate and defendant runs the\risk 
that his defenses will not be sustained.” The Court disposed 
of this contention wdien it said (338 U. S. at 654): 

However, we are not prepared to say that courts would 
be powerless if # * the Government pursues a 

policy of accumulating penalties while avoiding a 
judicial test by refusing to bring action to recover them. 
Since we do not think that this record presents the 
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question, we do not undertake to determine whether 
the declaratory judgment act, the Administrative Pro¬ 
cedure Act, or general equitable powers of the courts 
would afford a remedy * * *. Cf. Oklahoma Operat¬ 
ing Co. v. Love, 252 U. S. 331. 

Appellants here contend that treble damages may ac¬ 
cumulate in substantial amounts before a cease and desist 
proceeding is channelled through the Commission and on 
to the courts, and that this renders inadequate the adminis¬ 
trative proceeding and the other injunctive statutory en¬ 
forcement proceedings.® We answer by stating, as the 
Supreme Court did in the Morton Salt case, that we are not 
prepared to say that the courts would be powerless if the 
Commission pursued a policy of letting treble damages 
accumulate while avoiding a test of the legality of the Rule 
by refusing to bring cease and desist proceedings to en¬ 
force the Act as implemented by it, but that we do not 
undertake to determine what action would then lie, because 
the question is not now presented. 

Appellants’ contention is further answered by the Wash¬ 
ington Terminal case, supra. There an employer carrier 
brought suit against a labor union seeking a declaratory 
judgment that, contrary to an order or award of the Na¬ 
tional Railway Adjustment Board, its contract with defend¬ 
ant union did not give that union the right to perform cer¬ 
tain work at the Washington railway terminal. Under the 
statute creating the Railway Board such order could only 
be judicially enforced by defendant union in a suit brought 
in the District Court after plaintiff employer failed to com¬ 
ply with it. In such a suit the defendant union could, if it 
prevailed, recover damages equal to the wages its members 
could have earned by performing the work in question but 
which they had not earned because they had been wrong- 

«Fleming v. Moberly , 82 App. D.C. 16, 160 F. 2d 259 (1947), 
cert, dismissed on motion of pet y r, 331 U.S. 786 (1947) cited by ap¬ 
pellants is wholly inapposite. It merely holds that the Court has 
jurisdiction to grant injunctive relief in the absence of any statutory 
means of review if there is sufficient injury. “The question,’’ said 
the Court (160 F. 2d at 264) “is the availability of judicial exami¬ 
nation in the absence of specific statutory provision for it.” 
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fully deprived of the opportunity of performing such work. 
Moreover, defendant union did not have to bring such suit 
to enforce the Board’s order but could enforce it by striking 
against plaintiff employer. At the time plaintiff employer 
brought its suit for declaratory judgment, it had not com¬ 
plied with the Board’s order; it had “contracted” to pay 
and was paying the members of another union to perform 
the work in question; and, if defendant union was entitled 
to do the work under the Board’s order, plaintiff employer 
was then liable to its members in the amount of about 
$7,500, and such wages were claimed and accumulating at 
the rate of about $80,000 a year (75 App. D. C. at 23; 124 
F. 2d at 257). 

Speaking through Judge (later Mr. Justice) Rutledge, 
the Court held that it did not have jurisdiction to grant 
declaratory relief because the right of the employer carrier 
to defend an action for substantial damage by the defend¬ 
ant union was an adequate remedy which was not rendered 
inadequate by the possibility of a prior strike by defendant 
union to effect enforcement. The Court (75 App. D. C. at 
11; 124 F. 2d at 245, footnote 20) relied upon the Claire 
Furnace and Maynard Coal cases, supra, holding that these 
cases "were of general applicability and could not be dis¬ 
tinguished because executive discretion to institute the 
suits was lodged in the Attorney General or because con¬ 
tract rights were not involved. 

If the possibility of a prior strike, not affording judicial 
review, does not render inadequate a statutory damage 
suit, then, surely the possibility of a prior statutory dam¬ 
age suit does not render inadequate statutory administra¬ 
tive and judicial injunctive proceedings. 

Appellants who are buyers, as well as those who are: 
sellers, will have an opportunity to challenge the validity 
of the Rule if and when a case or controversy arises with 
respect to it. When the facts warrant, the Commission 
joins the seller and the buyer in a proceeding to enforce the 
price discrimination provisions of the Act. See In the 
Matter of Bird & Son, Inc. [seller] and Montgomery Ward 
& Company, Inc. [buyer] supra, 25 F.T.C. 548 (1937); In 
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the Matter of American Oil Company [seller] and General 
Finance, Inc. [buyer], 29 F.T.C. 857 (1939). There is every 
reason to believe that this would be done, if possible, in any 
proceeding in which the Rule might come into operation. 
If impossible, it is quite certain that intervention would be 
permitted. 

In any event, no seller can deprive any contract buyer 
of an opportunity to challenge the validity of the Rule. If 
for any reason a seller fails to perform his contract with a 
buyer, the buyer can sue the seller for non-performance. If 
and when in such suit the seller pleads as a defense that, 
because of the Rule, the contract is illegal under the Act 
as implemented by the Rule, the validity of the Rule will be 
in issue. Before that time there is no case or controversy 
with respect to the Rule. Coffman v. Breeze Corporations, 
supra. 

Non-contract buyers, however, such as Allied Tire & Bat¬ 
tery Co., et al., appellants in No. 11,648, have no standing 
to challenge independently the validity of the Rule at any 
time because they have no independent legal right to pur¬ 
chase at lower prices. Their right in that respect is merely 
an incident of, and hence dependent upon, the right and 
continuing desire of the seller. They could not complain if 
the seller at any time for any reason chose to sell them at 
the same price as others, for there would be no discrimina¬ 
tion. See Sprunt & Son v. United States, 281 U. S. 249, 254- 
256 (1930). They can only complain if they are unlaw¬ 
fully discriminated against. See The Chicago Junction 
Case, 264 U. S. 258 (1924). The Court in the Sprunt 
case (p 257, footnote) distinguished the Junction case by 
saying that there “the order violated the plaintiff’s right 
• • * to equal treatment.” 


m 

No Right of Review Under Administrative Procedure Act When 
There Is No Case or Controversy or When There Are Ade¬ 
quate Statutory Rmedies 

We have shown that the applicability of the Rule is de¬ 
pendent upoQ future administrative or judicial determina- 
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tions. It is not, therefore, “sufficiently final’’ to present 
a case or controversy. See concurring opinion of Mr. 
Justice Frankfurter in Joint Anti-Fascist Refugee Com¬ 
mittee v. McGrath, 341 U. S. 123,154-155 (1951). Our argu¬ 
ment also demonstrates that appellants have adequate 
statutory remedies. 

Under these circumstances, together with the fact that 
the Rule is not made reviewable by statute, appellants have 
no right of review under the Administrative Procedure Act, 
the first sentence of subsection 10(c) of which reads as 
follows: 

(c) Reviewable Acts.—Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. 

In order for the Administrative Procedure Act to provide 
a remedy in the instant suits it would have to be shown that 
the Act prescribed an abstract form of judicial review for 
administrative rules. The Atorney GeneraVs Mamud on 
the Administrative- Procedure Act, 1947, pp. 102-103, states 
that this is not the case: 

Since “agency action” is defined to include “rule”, 
the question arises as to whether the phrase, “final 
agency action for which there is no other adequate 
remedy in any court”, provides for direct judicial 
review of all rules. Many statutes which give rule 
making powers (particularly rules of general applica¬ 
bility) to agencies make no provision for judicial re¬ 
view of such rules. The validity of such rules has 
generally been open to challenge in proceedings for 
their enforcement. In addition, it has been suggested 
that in appropriate circumstances, review could be ob¬ 
tained in proceedings under the Declaratory Judgment 
Act (28 TJ.S.C. 400). It is clear from the legislative 
history that section 10(c) was not intended to provide 
for judicial review in the abstract of all rules. Repre¬ 
sentative Walker stated to the House that “The pro¬ 
visions of this [sub]section are technical but involve 
no departure from the usual and well understood rules 
of procedure in this field.” 92 Cong. Rec. 5654 (Sen. 
Doc. p. 369). Also, during the Senate Hearings in 
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1941, the subject of judicial review of rules was thor¬ 
oughly discussed- Two of the bills then pending pro¬ 
vided for direct judicial review of rules by declara¬ 
tory judgment proceedings. (See S. 674 and S. 918). 
The inclusion of such a provision was strongly advo¬ 
cated by a minority of the Attorney General’s Com¬ 
mittee on Administrative Procedure who stated that 
their purpose was- 

to adapt declaratory judgment procedure to this 
special subject. The minority feels that it is un¬ 
necessary and unwise to provide for court review 
(except where otherwise required by particular 
statutes) of rules in the abstract. On the other hand, 
such review upon the application of the rule to a 
particular person, or upon accepted principles of 
declaratory judgment, should be expressly recog¬ 
nized. In his letter accompanying the veto of the 
Logan-Walter bill, the Attorney General stated 
that- 

under the Declaratory Judgements Act of 1934, 
any person may now obtain a judgment as to the 
validity of such administrative rules, if he can 
show such an interest and present injury there¬ 
from as to constitute a “case or controversy.” 

However, the Declaratory Judgments Act does not 
altogether fit the subject and needs some limitation 
(not, it may be noted, extension) to care for the de¬ 
termination of fact issues, since under the Declara¬ 
tory Judgments Act juries determine the facts under 
instructions from the presiding judge. In adapting 
declaratory judgment procedure to this field, some 
special provision must be made for the determina¬ 
tion of facts, for otherwise the facts in the first in¬ 
stance would be determined through judicial rather, 
than administrative process. (Senate Hearings 
(1941) pp. 1344, 1386.) 

In other words, even the proponents of detailed pro¬ 
visions for judicial review of rules did not intend to 
prescribe an abstract form of review going far beyond 
the limitations of the Declaratory Judgment Act. Thus, 
it is fair to conclude that the general statement in the 
first sentence of section 10(c) was not intended to 
achieve such a result. 
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In United Gas Pipe Line Co. v. Federal Power Commis¬ 
sion, 86 App. D. C. 314, 181 F. 2d 796, 798-800 (1950), cert, 
den. 340 U. S. 827 (1950) this Court, in denying direct re¬ 
view of agency rules, used language that indicates that the 
position taken by the Attorney General’s Manual is correct: 

We do not hold, however, that petitioner is left en¬ 
tirely without a remedy if, as it alleges the regulations 
are merely a veiled way of striking at it without grant¬ 
ing a hearing. Several remedies remain available. 
First, the regulations themselves make provision for 
an application for exception. If this furnishes only a 
partial remedy, or no remedy at all, as petitioner as¬ 
serts, then the proper forum is the district court. The 
very case upon which petitioner relies most strongly, 
Columbia Broadcasting System v. United States * * * 
points to that court. • • • Where no provision has 
been made for a three-judge court, there is abundant 
authority that a similar suit, to enjoin the action of an 
administrative agency acting illegally and threatening 
irreparable injury, will lie in the district court. Sec¬ 
tion 10(b) of the Administrative Procedure Act, 5 
U. S. C. A. § 1009(b), has not changed pre-existing law 
in this regard. It merely makes injunctions and cer¬ 
tain extraordinary legal remedies available in a proper 
action instituted in a court of original jurisdiction. 

Even if petitioner is unable to prove the irreparable 
injury necessary in a suit for injunction, he may raise 
the invalidity of the Commission’s action as a defense 
to an enforcement proceeding instituted against him 
for violation of the rule in question. Of course, it is 
possible that the unsuccessful defense of the enforce¬ 
ment proceeding might leave a petitioner open to 
penalties of fine or imprisonment, if it is determined 
that he had not acted in good faith. But that would 
merely go to the question of irreparable injury which, 
as we have indicated, would be a factor in determining 
the availability of an injunction. 

Appellants do not cite, and our research does not reveal, 
any cases holding that the Administrative Procedure Act 
provides for review of administrative rules in the absence 
of a case or controversy or in the presence of adequate 
statutory remedies. 
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CONCLUSION 

From the foregoing reasons and authorities it is evident 
that the District Court had no basis for jurisdiction and 
properly granted the motion to dismiss the complaints. 
Wherefore, the order of the District Court dismissing the 
complaints should be affirmed. 

Respectfully submitted, 

Charters M. Irelan, 

United States Attorney. 

William R. Glendon, 

Assistant United States Attorney. 

Ross 0 ’Donoghue, 

Assistant United States Attorney. 

Joseph E. Sheehy, 

Director, Bureau of Antimonopoly, 

Federal Trade Commission. 

Philip R. Layton, 

Attorney, 

Federal Trade Commission. 
Attorneys for Appellees (except Lowell B. Mason). 
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REPLY BRIEF FOR APPELLANTS 

The most striking feature of the Commission’s brief is 
the way in which it completely ignores one of the basic 
issues in this entire controversy. . 

The whole argument of the Commission is pitched upon 
the theory that its Quantity-Limit Rule may not impinge 
in any way upon the practices of these appellants; that the 
pricing practices and factual arrangements of these ap¬ 
pellants may be governed by other provisions of the statute 
not relevant to the Quantity-Limit Rule or the cost justifi¬ 
cation proviso or may not even be within the reach of the 
statute at all. 


The Commission can make this argument only by 
ignoring, as it does ignore, the express findings upon which 
its Buie purports to be based and upon which it must be 
based to be valid. In its findings the Commission has 
explicitly found that the pricing practices and the con¬ 
tractual arrangements of certain of these specific appellants 
are permissible only under the cost justification proviso 
and that this, in the words of the Commission, constitutes 
a “loop-hole” which must be closed by the promulgation 
of the Quantity-Limit Buie. 

Thus, the Commission has found that the price differ¬ 
entials involved: 

(1) were with respect to goods of like grade and 
quality (Appendix A to Commission’s Notice of 
Hearing, 14 F. B. 6044, October 4,1949) ; 1 

(2) involved sales which were in commerce (Appendix 
A to Commission’s Notice of Hearing, 14 F. B. 
6044, October 4, 1949); 

(3) were of such a nature that they had a substantially 
adverse effect upon competition (Commission’s 
Statement of Basis and Purpose, Appendix to 
Appellants’ Main Brief, pp. 8A, 11A, 12A, 19A); 

(4) were cost-justified on the basis of quantity (Com¬ 
mission’s Statement of Basis and Purpose, Ap¬ 
pendix to Appellants’ Main Brief, pp. 4A-8A). 

True it is the appellants of whom the Commission has 
made these findings dispute the findings and assert that 
they are erroneous in fact and in law. That constitutes a 
large part of the merits of the case whose review the Com¬ 
mission is seeking to avoid. 

The stubborn fact remains, however, that the Commis¬ 
sion did not purport to make its ruling in vacuo nor did 

1 Copy of the Commission’s Notice of Hearing and Appendix A thereto 
will be handed up on a r g um e nt of these appeals. 



3 


it purport to base its Buie upon the pricing practices or 
contractual arrangements of someone other than these 
appellants. The Commission specifically reviewed the pric¬ 
ing practices of these appellants and made findings as to 
them. 

If the findings made by the Commission as to the pricing 
practices of these appellants are in fact erroneous, then of 
course it follows that the Buie is invalid. But it is difficult 
to see how it can possibly be open to the Commission to 
argue here that its own findings are invalid and that there¬ 
fore appellants are not injured by the Buie based upon 
those findings. Yet there is no other alternative. On no 
other basis can the Commission’s contention that there is 

* * • * • i ■» / r . « ■ * 

no showing that the practices of these appellants are af¬ 
fected by the Buie be supported. If the Commission failed 
to make such a showing in its findings its Buie is invalid. 
If the Commission has made such a showing in its findings 
it has answered the argument now found in the Commis¬ 
sion’s brief before this Court 

The only remaining reconciliation of the Commission’s 
conflicting positions in its findings purporting to support 
its Buie on the one hand and its brief and argument before 
this Court on the other is the absurd proposition that 
appellants are not entitled to a review of the Buie because 
of the Buie’s invalidity. 

The brief for the Commission, although written several 
weeks after the brief for appellants was served upon coun¬ 
sel for the Commission, curiously makes no mention of that 
brief and leaves many of its arguments completely un¬ 
answered. 

For this reason it is thought that a reply brief will be 
of most help to the Court if it performs the service of 
matching up the two briefs already filed in order to demon¬ 
strate how the Commission has attempted to answer the 
several arguments of appellants and which arguments have 
been left completely unanswered. 
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Appellants* Brief 

IA The Quantity-Limit Rule 
constitutes an adminis¬ 
trative amendment of 
the Robinson - Patman 
Act. (pp. 11-15) 


Commission’s Brief 

IA1 The Rule does not en¬ 
large or in any way 
affect the statutory 
prohibition against 
price discrimination; 
it merely limits one of 
several statutory de¬ 
fenses to one of sev¬ 
eral kinds of price dis¬ 
crimination. (pp. 11- 
16) 


The Commission’s position on this issue is that because 
the Quantity-Limit Rule affects what the statute calls a 
proviso rather than the basic prohibition of the statute it 
does not constitute an amendment of the statute. This, of 
course, is purely a matter of form and to accept the Com¬ 
mission’s argument would be to ignore the substance of the 
Rule. 

The Commission cites no case in support of this formal 
distinction. Schlemmer v. Buffalo, Rochester and Pitts¬ 
burgh Ry. Co., 205 U. S. 1 (1907), relied on by the court 
below, was not in point and apparently the Commission 
realizes this. As a matter of fact, the Commission com¬ 
pletely ignores the opinion of the court below, apparently 
agreeing with appellants that its reasoning cannot be sup¬ 
ported. 

If the Commission’s argument were sound, the cost 
justification proviso could be completely eliminated from 
the Act, without enlarging or affecting the statutory prohi¬ 
bition against price discrimination. Such a construction of 
the Act is palpably absurd. Likewise, the contention that 
the cost justification proviso can be partially repealed by 
the Quantity-Limit Rule without enlarging or affecting 
the statutory prohibition against price discrimination is 
untenable. 
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Appellant** Brief 

IB This amendment to the 
Statute is intended to 
and would outlaw con¬ 
tracts, practices and 
policies based on exist¬ 
ing law. (pp. 15-20) 


r«wniw {friffn , f Brief 

IA2 The applicability of 
the Buie is dependent 
upon future adminis¬ 
trative or judicial de¬ 
terminations. (pp. lb- 
21 ) 


Initially, we note that the Commission’s argument is 
based upon the untenable assumption that the Buie does 
not enlarge or in any way affect the statutory prohibition 
against price discrimination. We have shown the invalid¬ 
ity of this assumption and therefore the argument based 
upon it must also fail. 

None of the cases cited by the Commission in support 
of its position is similar to the case at bar in that the 
orders involved did not command or prohibit anything. 
Typical is United States v. Los Angeles & S. L. R. Co., 273 
U. S. 299 (1927), cited at page 17 of the Commission’s 
Brief, where the court stated: 

“The so-called order here complained of is one 
which does not command the carrier to do, or to re¬ 
frain from doing, any thing; which does not grant or 
withhold any authority, privilege or license; which 
does not extend or abridge any power or facility; which 
does not subject the carrier to any liability, civil or 
criminal; which does not change the carrier’s existing 
or future status or condition; which does not determine 
any right or obligation.” 


Quantity-Limit Buie 203-1 is quite different. It com¬ 
mands appellants to refrain from utilizing the cost justifi¬ 
cation proviso to justify the continuance of existing price 
differentials. It changes the status of appellants’ existing 
price differentials now legal under the Act and renders 
them illegal under the Act as implemented by the Buie. 
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It precludes the granting by a seller, and acceptance by a 
bnyer, of discounts in excess of those stipulated in the 
quantity limit. 

As this Court stated in Philadelphia Co. v. Securities 
and Exchange Commission, 82 App. D. C. 335, 164 F.2d 
889,898 (D. C. Cir., 1947), cert, denied 333 U. S. 828 (1948): 

“In view of the nature and effect of the orders • * *, 
it would be a distortion of fact to characterize • • • 
them as a mere stage in the administrative process.’’ 

The Commission’s attempted distinction of Columbia 
Broadcasting System, Inc. v. United States, 316 U. S. 407 
(1942) points up its failure to understand the holding of 
the case and the effect of the Rule. In sum, the Commis¬ 
sion’s argument is: (1) the future adjudication in the 
Columbia case was a matter of “form rather than • • • 
substance” while future adjudications in the case of 
Quantity-Limit Rule 203-1 will constitute matters of “sub¬ 
stance”; and (2) the circumstances under which a rule is 
reviewable under the doctrine of the Columbia case is 
limited to the precise situation found in the Columbia case. 
Both of these contentions are without merit. 

The first contention is without merit because in any 
subsequent proceeding under the Robinson-Patman Act the 
Quantity-Limit Rule would be automatically applied by 
the Commission or a court and neither would nor could 
be altered to meet individual situations. The contention 
of the Commission could equally well have been made 
against the plaintiff in the Columbia case by pointing out 
there that in the case of any particular applicant for a 
license the Commission there might have denied the ap¬ 
plication on some other valid and sufficient ground com¬ 
pletely unrelated to its policy in respect of network 
affiliation. Thus, the application of the Quantity-Limit 
Rule would be no less a matter of form than the applica¬ 
tion of the Federal Communications Commission’s rule 
was in the Columbia case. 
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The second contention is equally withont merit because 
in the Columbia case the conrt stated a doctrine of general 
application. Subsequent decisions of the Supreme Court 
confirm this. Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123 (1951). 

It is apparent that the Commission has confused the 
applicability of the Rule with the circumstance that it may 
be utilized in subsequent enforcement proceedings. The 
fact that a rule may be utilized in subsequent proceedings 
is not inconsistent with its being applicable immediately. 
Thus, in Rochester Tel. Corp. v. United States, 307 U. S. 
125 (1939) and the Columbia case, the rules were appli¬ 
cable and were found reviewable even though they would 
be enforced in subsequent proceedings. Quantity-Limit 
Rule 203-1 may be utilized in subsequent enforcement pro¬ 
ceedings, but it has immediate application in that it re¬ 
quires or prohibits action by appellants. 2 


Appellants* Brief 

IC The outlawing of exist¬ 
ing contracts, practices 
and policies will irrep¬ 
arably injure plaintiffs, 
(pp. 20-31) 


Commission** Brief 

IB Complaints do not al¬ 
lege facts showing that, 
because of the Rule, Ap¬ 
pellants are threatened 
with any injury, (pp. 
21-25) 


In this part of the argument the Commission resorts to 
a trick of argument which is common to many litigants at¬ 
tempting to defend on appeal an order granting summary 
judgment below, namely, to talk about the law and ignore 
the facts. 

The Commission’s argument is based upon the reason¬ 
ing that “Appellants cannot, because of the Rule, be 
threatened with any injury other than the threat of one 

2 To keep the record dear, appellants have made no such admission as is 
attributed to them by the Commission in its Brief at page 19, and we chal¬ 
lenge the Commission to point to such "admission” in the Record or in 
Appellants’ Briefs. 
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of the sanctions for violation of Section 2 of the amended 
Clayton Act • • * ” (Commission’s Brief, p. 21). 

This argument completely overlooks appellants’ allega¬ 
tions and arguments (Appellants’ Brief, pp. 20-31) that if 
the Buie becomes effective existing contracts will be ren¬ 
dered illegal, customers will be lost, profits will be lost, 
and other types of injury will be sustained. These are the 
substantial injuries which appellants face as a practical 
matter and no legalistic argument can deny their reality. 
These are the kinds of injuries that compelled the Court 
to grant relief in Truax v. Raich, 239 U. S. 33 (1915), 
Hitchman Coal & Coke Company v. Mitchell, 245 U. S. 229 
(1917), and other cases cited in Appellants’ Main Brief, 
pages 20-36. 

In its argument on this point as well as elsewhere in 
its Brief the Commission is chiefly concerned with tech¬ 
nical matters of the pleading, arguing that unless the com¬ 
plaints specifically allege each element of the statute in 
haec verba the complaints are insufficient. This argument 
invites a return to a system of pleading which has long 
since been outmoded (see authorities cited pp. 30-31, Ap¬ 
pellants’ Main Brief). The fact is that every complaint 
alleges that the effect of the Buie would be to render 
illegal existing contracts, prices and policies, and allega¬ 
tions in this form are sufficient 

This argument of the Commission is really not a sub¬ 
stantive argument addressed to the question of jurisdic¬ 
tion, but a technical quibble epitomized by its suggestion 
that the complaints of many of the appellants whose prod¬ 
ucts are nationally known should be irrevocably dismissed 
for failure to allege their sales of tires are made in inter¬ 
state commerce. Cf. Mitchell v. United States, et al., 313 
U. S. 80, 93 (1941). 
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Appellants* Brief Commission’s Brief 

ID Where irreparable in- Avoids any consideration 
jury will be cansed by of Appellants* authorities, 
unlawful administrative 
action, the District 
Court has jurisdiction 
to grant relief under its 
general equity powers. 

(pp. 31-36) 

In this section of their brief appellants discuss in detail 
the cases on which they principally rely, namely, 

Utah Fuel Company v. National Bituminous Coal 
Com., 306 U. S. 56 (1939); 

Truax v. Raich, supra; 

Pierce v. Society of Sisters, 268 U. S. 510 (1925); 
Stark v. Wickard, 321TJ. S. 288 (1944); and 
Joint Anti-Fascist Refugee Committee v. McGrath, 
supra. 

There is absolutely no mention of any one of these cases 
in the Commission’s brief. Apparently they realized that 
there is no answer to the position of appellants that these 
cases are controlling in the instant case and require the 
granting of relief. The Commission seeks to avoid the 
force of these authorities by arguing there is an absence 
of a case or controversy. However, this argument is 
based upon the contentions that the Rule has no im¬ 
mediate effect and that appellants do not allege facts 
showing injury. We have shown both these contentions 
are without substance. 

Appellant** Brief Commission’* Brief 

IE Plaintiffs have no other II Appellants have adequate 
adequate remedy, (pp. statutory remedies, (pp. 
37-40) 25-29) 
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While, in this one instance, it would appear that the 
Commission attempts to meet squarely appellants’ con¬ 
tention, an examination of the Commission’s position 
shows that such is not the case. 

Appellants have alleged the statutory remedies are 
inadequate to provide relief against impairment of con¬ 
tracts, loss of customers, loss of profits, impairment of 
ability to compete and treble damage liability. The Com¬ 
mission addresses itself only to the threat of treble dam¬ 
age liability, ignoring completely the equally serious kinds 
of injury which appellants face. Even as to the threat of 
treble damage liability, the Commission does not show 
that appellants have any adequate remedy—other than 
by this action. 

None of the cases relied on by the Commission is con¬ 
trolling; many of them are inapposite. None of these 
cases was decided since the passage of the Administrative 
Procedure Act in 1946. All of them involved administra¬ 
tive action against specific persons based on specific past 
acts of such persons, and not one involved administrative 
rule-making applicable at unknown future times to un¬ 
known parties, as in Columbia Broadcasting System Inc. 
v. United States, supra, and here. 

Federal Trade Commission v. Claire Furnace Co., 274 
E. S. 160 (1927), is cited (page 25, Commission’s Brief) 
for the proposition that financial injury resulting from 
delays inherent in a statutory method of review does not 
render such a review inadequate. This case held that an 
order which directed plaintiff to submit certain informa¬ 
tion to the Commission could not be enjoined when the 
enforcement of such an order by an action for penalties 
was vested in the Attorney General who had not yet exer¬ 
cised his discretion whether or not to bring suit. The case 
did not involve rule-making and more specifically a rule of 
general application such as in Columbia Broadcasting 
System, Inc. v. United States and the case at bar. The 
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emphasis of the opinion is not upon the existence of an¬ 
other adequate remedy but npon the principle that the 
conrt should not intervene before it has the benefit of 
such executive discretion, and hence before the case is 
ripe for review. Where a final agency regulation had been 
issued in Fleming v. Moberly, 82 App. D. C. 16, 160 F.2d 
259 (D. C. Cir. 1947), cert. dismissed on motion of peti¬ 
tioner, 331 U. S. 786 (1947), a loss of $400 a day due to the 
regulations was held to be sufficient irreparable injury to 
justify an injunction. Furthermore, the $100 a day pen¬ 
alty in the Claire Furnace case was de minimis when com¬ 
pared with the well-nigh incalculable treble damages and 
losses from disruption of business which may accumulate 
in the present situation. 

Even the Commission concedes (page 26 of their Brief) 
that Claire Furnace has been all but overruled by United 
States v. Morton Salt Co., 338 U. S. 632, 654 (1950). The 
same is true of Maynard Coal Co. v. Federal Trade Com¬ 
mission, 57 App. D.C. 297, 22 F.2d 873 (1927). 

Washington Terminal Co. v. Boswell, 75 App. D.C. 1, 
124 F.2d 235 (1941), aff’d, 319 U. S. 732 (1943), is in¬ 
apposite because the Court held that the applicable statute 
provided an exclusive method of review, namely, an en¬ 
forcement proceeding by the defendants. The court held 
that it was the clear intendment of Congress, in enacting 
the law under which the administrative action was taken, 
to bar resort to the courts by the plaintiff, in any event at 
the stage of the proceeding at which plaintiff there sought 
review. The question involved was not the adequacy of a 
non-exclusive statutory method of review for the purpose 
of determining whether equitable relief should be granted, 
as in the case at bar, but the constitutional adequacy of 
an exclusive statutory method of review. 

There is no basis for the contention that statutory 
judicial review may prove to be inadequate only if it in¬ 
volves criminal penalties, fines or imprisonment or some- 
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thing “far more drastic such as revocation of a license’\ 
Federal Trade Commission v. Miller’s 'National Federation, 
57 App.D.C. 360, 23 F.2d 968 (1927), cited at page 26 of 
the Commission's brief, did not so hold. It merely held 
that in the circumstances of that case where criminal penal¬ 
ties could be invoked for failure to comply with the sub¬ 
poenas involved, judicial review of the right to issue the 
subpoenas could be had. The question of whether or not 
other types of consequences would serve to render inade¬ 
quate other means of statutory judicial review was not 
involved in the case. Similarly, Columbia Broadcasting 
System v. United States, 316 U. S. 407 (1942), did not hold 
that the loss of a license was the only penalty other than 
criminal penalties which would serve to render inadequate 
statutory methods of judicial review. It did not hold, for 
example, that impairment of contracts, loss of customers, 
loss of profits and an impairment of inability to compete 
as well as the possibility of treble damages would not be 
sufficient to render inadequate the only other available 
methods of judicial review. In fact, Oklahoma Operating 
Co. v. Love, 252 U. S. 331 (1920), holds that a fine for 
civil contempt of $500 a day is sufficient to render a 
statutory means of review inadequate. 

Broadly viewed, it is apparent that the Commission has 
made no effort to meet the argument of appellants that 
in order to be adequate any alternate statutory remedy 
must be as complete, practicable and efficient as the equi¬ 
table remedy for which it is suggested as a substitute, 
Walla Walla v. Walla Walla Water Company, 172 U. S. 1 
(1898). The statutory remedies which the Commission 
suggests fall far short of meeting this test by virtue of 
the following deficiencies: 

(1) They provide no remedy to either appellant man¬ 
ufacturers or appellant buyers in case these 
appellants elect to comply with the Rule in the 
conduct of their business as it must be assumed 
they will do. 
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(2) They lie completely within the control of persons 
other than the appellants here; either the Com¬ 
mission, the Attorney General or some person 
seeking treble damages. Pending the election of 
one of these parties to commence litigation, appel¬ 
lants would be subject to loss of customers and 
profits as well as subjecting themselves to lia¬ 
bility for treble damages. The dilatory record 
of the Commission itself in commencing and pros¬ 
ecuting its proceedings does not give any promise 
that review could be had at any time within the 
forseeable future. 

(3) They would bind only the immediate parties 
thereto and could not result in a definitive ruling 
as to the validity of Quantity-Limit Rule 203-1. 
Persons not parties would be free to ignore the 
decision in any such action and even the parties 
thereto (including the Commission itself) could 
seek a different result in another jurisdiction. 

(4) They would involve only a single litigant, whereas 
the present proceeding involves a large and 
responsible segment of the tire and tube industry. 
Only in such an action can the necessary facts and 
statistics be adduced to show the true facts of the 
tire industry upon which the validity or invalid¬ 
ity of the Commission’s findings depends. 

(5) They would not provide any interim relief by 
way of staying the effective date of the Rule until 
a final determination of its validity or invalidity. 
The desirability of such interim relief has been 
recognized once by the Commission itself and 
twice by the District Court. 

The only proceeding which remedies all of the above de¬ 
ficiencies is the present proceeding and the alternates 
which the Commission has suggested are not adequate 
within the test of the WdUa WaUa case. 
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Finally, on this point it is noteworthy that the Com¬ 
mission at page 29 of its brief presents two arguments each 
of which is directly contrary to the holding of a leading 
Supreme Court case. 

First, the Commission contends that a threat by a seller 
of tires to a contract buyer to cancel and repudiate the 
contract did not constitute irreparable injury because the 
validity of the Rule could be tested in ensuing litigation for 
non-performance of contract. As has been pointed out, the 
Supreme Court in the Columbia case held such a remedy 
to be inadequate. 

Secondly, the Commission flatly asserts that non-con¬ 
tract buyers have no standing to challenge the validity of 
the Rule at any time because their right is merely an inci¬ 
dent of the continuing desire of the seller to sell them. 
This is, of course, the identical argument that was disposed 
of by the Supreme Court. 

In the landmark case of Pierce v. Society of Sisters, 
268 U. S. 510 (1924), the argument was made that a person 
is not entitled to protection against an exercise of the 
power of the state which will deprive him of “possible” 
customers. The Supreme Court pointed out that this argu¬ 
ment assumed that the exercise of power was a 11 proper’* 
exercise and that the argument did not apply where pro¬ 
tection was asked against “arbitrary, unreasonable and 
unlawful interference with • • • patrons.” This is pre¬ 
cisely the protection appellants here seek. Of this the 
Supreme Court said at page 536: 

“Their interest is clear and immediate, within the rule 
approved in Truax v. Raich, Truax v. Corrigan and 
Terrace v. Thompson, supra, and many other cases 
where injunctions have issued to protect business 
enterprises against interference with the freedom of 
patrons or customers. Hitchman Coal & Coke Co. v. 
Mitchell, 245 U. S. 229; Duplex Printing Press Co. v. 
Peering, 254 U. S. 443; American Steel Foundries v. 
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Tri-City Central Trades Council, 257 U. S. 184; Ne¬ 
braska District v. McKelvie, 262 U. S. 404; Truax v. 
Corrigan, supra, and cases there cited. ’ ’ 


Appellants' Brief 

II The district court has ju¬ 
risdiction to entertain the 
present actions under 
Section 10 of the Admin¬ 
istrative Procedure Act. 
(pp. 40-45) 


Commission’s Brief 

HI No right of review un¬ 
der Administrative Pro¬ 
cedure Act when there 
is no case or controversy 
or when there are other 
adequate statutory rem¬ 
edies. (pp. 29-32) 


The Commission states (pp. 29-32) that Section 10 of 
the Administrative Procedure Act provides for judicial 
review only of cases or controversies for which there is 
no statutory remedy. Appellants agree with this state¬ 
ment of the law, but have demonstrated that the Rule pre¬ 
sents a controversy for which there is no other statutory 
review. 

The thrust of the Commission’s argument is the asser¬ 
tion that there is no case or controversy because the 
making of the Rule does not constitute “final agency ac¬ 
tion” within the terms of Section 10(c). The primary 
authority for this assertion is an excerpt from the At¬ 
torney General’s Manual on the Administrative Pro¬ 
cedure Act (1947). 

The Commission’s argument is untenable for the fol¬ 
lowing reasons, any one of which is sufficient by itself to 
refute it: 

First, the Commission has admitted in so many words 
and with precise reference to Section 10(c) that the mak¬ 
ing of the Rule constituted “final agency action” for 
which Section 10(c) provides review (Appellants’ Main 
Br. p. 21). 

Second, the Commission has recognized the “finality” 
of the Rule, for it has consented to the entry of an order 
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staying the effective date of the Buie until after the final 
disposition of this case. The stay was essential because 
of the immediate effect of the Buie on Appellants’ business 
(Appellants’ Main Br. pp. 15-36) and the Commission’s 
consent to the stay recognized the effect of the Buie qua 
rule. 

Third, the fact that administrative or judicial steps are 
required for enforcement has been held not to diminish 
the “finality” of the original administrative action. 

Columbia Broadcasting System v. United States, 
316 U. S. 407 (1942); 

Rochester Tel. Corp. v. United States, 307 U. S. 
125 (1939); 

United States ex rel. Trirder v. Carusi, 166 F. 
2d 457 (3d Cir. 1948), decree vacated on other 
grounds, 168 F. 2d 1014 (3d Cir. 1949). 8 

Fourth, the Attorney General’s Manual is not authority 
for the proposition for which cited. This is clearly ap¬ 
parent even from that portion quoted by the Commission. 
All that the Manual postulates is: 

“Since ‘agency action’ is defined to include ‘rule’, 
the question arises as to whether the phrase ‘final 
agency action for which there is no other adequate 
remedy in any court’, provides for direct judicial re¬ 
view of all rules • • # . It is clear from the legislative 
history that Section 10(c) was not intended to provide 
for judicial review in the abstract of all rules.” (Em¬ 
phasis supplied.) 

Appellants have nowhere suggested that the Administra¬ 
tive Procedure Act, Section 10(c), provides for judicial 
review of all rules. Such a proposition has no relevance 
to the question of whether a rule which constitutes “final 

3 The recent United States Supreme Court decision in HeikkUa v. Barber 
(decided March 16, 1953) does not overrule this portion of the Carusi holding. 
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agency action’’ and for which there is no adeqnate statu- 
tory remedy, is reviewable nnder this section. Quantity 
Limit Rule 203-1 is not a procedural or operational rule 
prescribing the time for filing briefs before the Commis¬ 
sion or the hours that the Commission’s offices will be open 
for business. The Rule is really administrative legislation 
which—if the Commission has its way—will require an 
entire industry to alter its traditional way of doing busi¬ 
ness before the industry can test the Rule’s legality. 

Certainly, it is the very type of situation which is 
covered by Section 10 of the Administrative Procedure 
Act. 


CONCLUSION 

It may be seen from the above analysis that the most 
important parts of appellants’ argument, both factual and 
legal, have been left completely unanswered by the Com¬ 
mission’s Brief. It is submitted that they cannot be an¬ 
swered and that the judgment below must be overturned. 

April 1,1953 


Respectfully submitted. 

White & Case, 

By Lowell Wadmond 
14 Wall Street, 

New York 5, N. Y. 

J. Paull Matirttat.t. 

By J. Paull Ma-rrttat.t. 

528 Union Trust Building, 
Washington 5, D. C., 

Attorneys for The B. F. Goodrich Company. 


[Signatures continued on following pages ] 
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Sullivan & Cbomwbll, 

By Arthtjb H. Dean 
48 Wall Street, 

New York 5, N. Y. 

Pheutee, Stephens & Weaves, 

By H. Douglas Weaves 
Dupont Circle Building, 

Suite 1018, 

Washington 6, D. C., 

Attorneys for The General Tire & Rubber 

Company. 


Cahill, Gobdon, Zachsy & Reindel, 

By Mathias P. Correa 
63 Wall Street, 

New York 5, N. Y. 

James E. Gbeely 

By James E. Gbeely 
Wire Building, 

1000 Vermont Avenue, N. W., 
Washington 5, D. C., 

Attorneys for The Goodyear Tire & Rubber 
Company, Inc. 


Louis A. Gbavelle, 

Bv Louis A. Gbavelle, 

Shoreham Building, 

Washington 5, D. U., 

Attorneys for The Firestone Tire & Rubber 

Company. 
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Arthur, Dry & Dole, 

By Paul H. Arthur 
1230 Sixth Avenue, 

New York 20, N. Y. 

Henry F. Butler 

By Henry F. Butler 
1511 K Street, N.W., 

Washington 5, D. C., 

Attorneys for United States Rubber Company. 


Baker, Hostetler & Patterson, 

1956 Union Commerce Building, 
Cleveland 14, Ohio 

Charles Walker 

By Charles Walker 
Edmonds Building, 

Washington 5, D. C., 

Attorneys for The Mansfield Tire & Rubber 
Company; Inland Rubber Corp.; Pacific Tire <& 
Rubber Co. and Denman Rubber Mfg. Co. 


Spence, Hotchkiss, Parker & Duryee, 
40 Wall Street, 

New York 5, N. Y. 


Whiting & Pavttt 


By Wilt, tam H. Pavitt, Jr. 
1625 Eye Street, 
Washington 6, D. C., 


Attorneys for Carlisle Corporation and 
Lee Rubber <& Tire Corporation . 
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Donald F. Pbatt, 

215 NJ3. 7th Street, 

Minneapolis 13, Minnesota 

% 

Narvin B. Weaves 

By Nasvin B. Weaves 
1346 Connecticut Avenue, 
Washington 6, D. C., 

Attorneys for Durkee-Atwood Company. 


Slabaugh, Guinther & Pplxjegeb, 

329 Second National Building, 

Akron, Ohio 

Morris, Kesmiller & Bass 

By John H. Pratt 
American Security Building, 
Washington 5, D. C., 

Attorneys for Seiberling Rubber Company. 


Kennefick, Bass, Letchworth, Baldt & Phillips, 
Marine Trust Building, 

Buffalo, New York 

Summers, O’ Hara & Dorset 

By John H. Dorset 
Commonwealth Building, 

1625 K Street, N.W., 

Washington, D. C., 

Attorneys for Dunlop Tire & Rubber Co. 
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A. D. Safptngton, 

William W. Beckett, 

201 South Seventh Street, 

Columbia, Missouri 

James M. Desmond 

By James M. Desmond 
907 Hill Building, 

Washington, D. C., 

Attorneys for Missouri Farmers Association, Inc. 


Chadboubne, Hunt, Jaeckel & Brown, 

70 Pine Street, 

New York, New York 

Lawrence C. Moore 

By Lawrence C. Moore 
1400 L Street, N.W, 

Washington, D. C., 

Attorneys for Western Auto Supply Company. 


Pickrel, Schaeffer & Ebeleng, 

608 Gas & Electric Building, 

Dayton 2, Ohio 

Davies, Richberg, Tidings, Beebe and Landa, 

By Raymond C. Ctjshwa 
1000 Vermont Ave., N. W., 
Washington 5, D. C., 

Attorneys for The Dayton Rubber Company. 



